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Introduction 

Welcome to the RDJ Review of the Year 2019!   

My review will focus on what RDJ considers to be a number of important legal and 
HR developments, not covered elsewhere during the 2019 Annual Review, which 
impact on HR practice and procedure and which have occurred over the course of 
the last twelve months.  

In that regard, my Review of the Year 2019 will focus on: 

1. Working Time Developments  

2. Retirement ages and Auto-Enrolment  

3. Independent Contractor Arrangements 

4. Protective Leave Developments 

5. Wellness Initiatives and Absenteeism in the Workplace 

6. Brexit Developments  

7. Data Protection and Technology Developments  

8. Budget 2020  

I will endeavour to give a brief overview of each of these areas as well as general 
advices and tips for employers. 

 

1. WORKING TIME DEVELOPMENTS  

There have been a number of developments in relation to working time over the past 
twelve months.  

(i) New Regulations 

Many people will be aware of the issues which the leading trainer Aidan O’Brien had 
with the WRC and subsequently the Labour Court in 2017. Following a WRC 
inspection, Ballydoyle Racing Stables, run by Mr. O’Brien, was alleged to have 
breached various provisions of the 1997 Act in relation to working hours and break 
times of the stable staff. Following the WRC notice to comply, Mr. O’Brien appealed 
the matter to the Labour Court and argued that, due to the nature of the work being 
agricultural and being done in an agricultural enterprise, they were exempt from the 
1997 Act pursuant to the S.I. No. 21/1998 – Organisation of Working Time (General 
Exemptions) Regulations, 1998. The Labour did not accept this argument and 
agreed with the WRC that the business involved fell outside of the definition of 
agriculture. While Ballydoyle Racing Stables initially set about appealing this 
decision to the Circuit Court, the appeal was discontinued.  

In early  2018, a number of representations, including representations by the Minister 
for Agriculture, Food and the Marine, were made to the Minister for Employment 
Affairs and Social Protection identifying difficulties the horse racing industry is 
experiencing with the application of the Organisation of Working Time Act 1997 (the 
OWTA) in the sector. They asked the Minister to amend the OWTA in order to allow 
the horse racing industry avail of the derogations provided for in the EU Working 
Time Directive.   
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All of the derogations provided for in the EU Working Time Directive (the Directive) 
have been transposed in national legislation, with the exception of the Article 22 
‘Opt-out’ clause, which relates specifically to maximum weekly working hours. The 
derogations are all limited in scope, applying to some of the requirements of the 
Directive, where the conditions set out in the Directive are met. ‘Compensatory rest’ 
is a key condition, which means that the employee must receive an equivalent rest 
period as soon as possible after they miss a statutory rest break.   
 

Minister Doherty obtained the advice of the Attorney General in relation to the issues 
involved. On the basis of the advice she received, new Regulations – the 
EUROPEAN COMMUNITIES (ORGANISATION OF WORKING TIME) (GENERAL 
EXEMPTIONS) (AMENDMENT) REGULATIONS 2018 – come into effect on 20th 
December, 2018.   

The Regulations clarify that the activities of the horse racing industry are included in 
the term ‘agriculture’ for the purposes of the Organisation of Working Time (General 
Exemptions) Regulations 1998 (S.I. No. 21/1998) which were made under the 
Organisation of Working Time Act 1997. The 1997 Act transposed the EU Working 
Time Directive. 

The Regulations will provide employers with some flexibility in the application of 
working time rules to staff working in the industry, subject to certain conditions and 
safeguards designed to ensure that workers are protected. It will mean that where 
these conditions are met, certain rest periods or breaks may be deferred until a later 
time, but the employee should receive those statutory breaks as soon as possible 
thereafter. Importantly, the Regulations will not change the existing rules in relation 
to maximum weekly working hours. 

  
Minister Doherty said: 
 
“I am very conscious of my responsibility to ensure that employees in the industry 
are fully protected in relation to their employment rights. In order to ensure a fair 
balance between the needs of both employees and employers, I have consulted with 
representatives of both employees and employers in the industry over the past year 
to arrive at an equitable solution – which I believe these Regulations reflect.”   
 
It is important to point out that neither the Directive nor the Organisation of Working 
Time Act 1997 provides a blanket derogation for workers employed within the 
agricultural sector. Rather, they permit a derogation from some of the obligations 
under the Directive for agricultural workers but only where the following criteria are 
met: 

 the workers are engaged in activities involving ‘the need for continuity of 
service or production’ or where there is ‘a foreseeable surge in activity’ 

 the workers are required to be engaged wholly or mainly in performing the 
activities concerned, and 

 where an employer avails of a derogation, they must provide compensatory 
rest for the workers involved. This compensatory rest is to be provided 
immediately or as soon as possible after the time at which the statutory rest 
break falls due. 
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The derogations that the new Regulations allow an employer to avail of relate 
to daily rest periods, rests and intervals at work, weekly rest periods and 
nightly working hours (sections 11, 12, 13 and 16 of the OWTA respectively), 
subject to the conditions outlined above including compensatory rest being 
provided. 

It is important to note that employers in the horse racing industry, while they 
may in certain circumstances be able to avail of the derogations listed above, 
are still subject to the other obligations set out in the OWTA. So, for example, 
employers will still be bound by the maximum weekly average of 48 working 
hours, by the requirement to provide information to an employee about 
working time and to provide employees with their allow annual leave and 
public holiday entitlements. Importantly, employers must maintain records in 
the required form to show compliance with the OWTA. 

It is also important to point out that employers in the industry will still be 
subject to the rigours of all other employment statutes. For example, they will 
still be subject to inspections by the Workplace Relations Commission, be 
required to co-operate with the inspection process and be subject to the 
requirement to maintain records in relation to all relevant employment 
statutes.  

The Court of Justice of the European Union has consistently ruled that any 
derogations from the Working Time Directive must be interpreted restrictively. 

The Minister added: 

“I would also like to acknowledge the role of the Workplace Relations Commission in 
overseeing compliance with employment legislation in the horse racing industry and 
the ongoing inspection activity that the WRC is currently undertaking. In this regard, 
the WRC has been working with Horse Racing Ireland to draw up guidance for 
employers in the sector to improve awareness of respective rights and 
responsibilities under employment law. I understand that the work on the joint 
guidance initiative has been progressing well and, in the context of this regulation, I 
have written to the WRC and Horse Racing Ireland urging them to bring this work to 
completion as soon as possible. This joint guidance will be important in ensuring 
increased levels of compliance with employment legislation generally in the sector 
and in this context I will be keeping the Regulations under review.” 

(ii) Working Time Records  

The WRC has reported that 13% of complaints received last year related to working 
time. The importance of having proper procedures and time recording systems in 
place has been highlighted by both the WRC and the Labour Court throughout 2019.  

Along with compliance issues, ensuring that employees get suitable rest breaks is 
vitally important in maintaining a healthy workforce. Section 12 of the 1997 Act 
provides that an employee will be entitled to an 11 hours consecutive rest in each 
24-hour period. These consecutive rest periods are required from a health and safety 
point of view to ensure that employees have a minimum period of sleep. Where an 
employee works over four and a half hours, they will be entitled to a 15-minute break 
and where an employee works more than six hours, they will be entitled to a 30-
minute break which can include the first break.  
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Section 25 of the 1997 Act provides that an employer is obliged to keep certain 
records in relation to working time of employees for at least 3 years. The 
Organisation of Working Time (Records) (Prescribed Form and Exemptions) 
Regulations 2001 provide that, where there is no clocking in facilities, a form to 
record the days and hours worked each week by each employee must be kept by the 
employer in the format that is set out in the regulation, Form OWT 1.  

On the 10th January 2019, the Labour Court issued a recommendation that a 
payment of €500 in the form of tax-efficient vouchers be made by Tesco to 10 
employees over their alleged failure to receive paid breaks between 2008 and 2013. 
While the staff handbook and the employment contracts of the employees concerned 
provided for 15 minutes’ paid breaks if employees were rostered for 4.5 hours or 
more, the store did not apply any proper clocking arrangement.  

Even in a busy work environment, employers must be cognisant of their employees’ 
rights and entitlements in relation to statutory rest breaks. Maintaining an efficient 
time recording system will ensure that employees are getting proper breaks and will 
provide the employer with a clear record of same. Such records have to be 
maintained for at least three years and recent case law indicates that employers 
should actively monitor such time recording systems in order to identify and rectify 
issues and of course any such monitoring system must be in compliance with your 
data protection obligations. 

The European Court of Justice has also highlighted the need for employers to put in 
place an “objective, reliable and accessible system enabling the duration of working 
time worked each day by each worker to be measured.” The judgment in the 
decision of CCOO v Deutsche Bank SAE was delivered on the 14th May 2019.  

While Deutsche Bank had a computer system in place which measured full day 
absences, the system did not record actual hours worked by each employee. The 
Court noted that, in the absence of a system measuring the time worked each day by 
each employee, there was nothing to ensure actual compliance with the maximum 
working time and minimum rest periods. 

(iii) Right to Disconnect and Flexible Working 

More and more, employees are prioritising work-life balance.  

In August 2019, the Minister for Business, Heather Humphreys, stated that her 
Department intends to explore the introduction of legislation conferring a right to 
“disconnect” for employees. The French government introduced such legislation in 
2017, mandating companies with more than 50 employees to develop a charter 
defining employees’ right to switch off and setting out the hours when staff are not 
supposed to send or answer emails. Ms. Humphreys has stated that she intends to 
examine the French system to determine how a similar approach could be 
introduced in Ireland.  

In that regard, Minister Humphreys confirmed that an Interdepartmental Steering 
Group has been formed to investigate flexible practices in the Irish workforce, such 
as remote working and the attitudes towards such arrangements.  

“As part of their work programme, I will ask the Interdepartmental Steering Group to 
examine the French approach referenced by the deputy. Given the increasing 
digitalisation of the workforce, I believe it is important from a work-life balance 
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perspective that there are clearly defined guidelines regarding workers’ rights to 
switch off after office hours”.  

The Minister has confirmed that a report on issues around flexible working, including 
the impact on the welfare of employees caused by excessive after hours emails and 
calls, would be finalised in the final quarter of 2019 and published shortly thereafter. 
She said this report will consider the possibility of introducing a so-called right to 
disconnect for workers. The Financial Services Union (FSU), among others, has 
been calling for such a right to be introduced to prevent what they say is increasingly 
routine after hours work contact, often via company smartphones. The FSU has said 
that such contact is creating “techno stress” for workers and causing a crisis in 
mental health. 

Minister Humphreys wrote to the FSU in late September, in response to the FSU 
urging her to press ahead with legal changes to introduce the right to disconnect, to 
confirm that the reports will assess the prevalence, types and attitudes towards 
remote work in Ireland. She said that the right to disconnect and other flexible 
working practices will be featured. 

In that regard, as part of the Future Jobs Ireland Strategy, the Minister also wants to 
increase access to the labour force by offering more flexible working conditions to 
workers.  

“Flexible working encompasses a wide range of practices including part-time, 
compressed hours, job sharing, home-working and remote working. Such solutions 
allow for tangible benefits for employees including improving their work life balance. 
It also provides solutions for those who would otherwise take unpaid parental leave 
but cannot afford to do so.” 

The Interdepartmental Group has met with key stakeholders, identified employment 
data in relation to flexible working and also had one-on-one consultations with 
industry. The Minister also said a remote working consultation forum was held in 
July, and the insights arising from it will be included in a final report to be completed 
at the end of the year. 

The report will outline the relevant policy implications of remote working for Ireland, 
and make recommendations as to whether a right to disconnect law would be 
workable in Ireland.  

Employers are also experiencing an increase in requests for flexible working 
arrangements. At an EU level, the EU Directive on Work-Life Balance for parents 
and carers (“the Directive”) was adopted on 13th June 2019.  The Directive aims to 
increase the participation of women in the labour market and the take-up of family-
related leave and flexible working arrangements. It also provides opportunities for 
workers to be granted leave to care for relatives who need support.  

Marius-Constantin Budăi, Minister of Labour and Social Justice of Romania stated; 

This directive is a further step towards promoting equality between women and men 
across the EU. Currently, men have only limited incentives to take parental or 
paternity leave or assume caring responsibilities. The Directive provides them with 
new opportunities to do so. This will reduce the amount of unpaid work undertaken 
by women and allow them more time for paid employment. It will also contribute to 
closing the gender gap. 
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The main elements of the Directive are as follows; 

 paternity leave - fathers or second parents will be able to take at least 10 
working days of leave around the time of birth of a child paid at a level equal 
to that currently set at EU level for maternity leave (in line with article 11 of 
Council Directive 92/85/EEC). The right to paternity leave will not be subject 
to a prior service requirement. However, the payment of paternity leave can 
be subject to a six-month prior service requirement. Member states with more 
generous parental leave systems will be able to keep their current national 
arrangements. 

 parental leave - an individual right to 4 months of parental leave, from which 
2 months are non-transferable between the parents and are paid. The level of 
payment and the age limit of the child will be set by member states. 

 carers' leave - a new concept at EU level for workers caring for relatives in 
need of care or support due to serious medical reasons. Carers will be able to 
take 5 working days per year. Member states may use a different reference 
period, allocate leave on a case-by-case basis, and may introduce additional 
conditions for the exercise of this right 

 flexible working arrangements - the right for parents to request these 
arrangements has been extended to include working carers.  

Ireland is already ahead of the curve in terms of paternity leave and parental 
entitlements so the most significant impact of the Directive from an Irish perspective, 
will be the introduction of the right of parents and carers to request flexible 
working arrangements that include reduced working hours, flexible working hours 
and remote working hours.   The Directive will require legislative changes in Ireland 
to put a clear structure in place for requests for flexible working and the extent to 
which an employee may have the right to enforce a reasonable request for flexible 
working arrangements.  

The Directive entered into force 20 days after its publication in the Official Journal, 
which occurred on 20th July last. EU member states now have to transpose the 
provisions into national law by 2 August 2022. 

It is interesting to note that, in the UK, the provisions of the Employment Rights Act 
1996 provide a statutory right for employees to ask their employer for a change to 
their contractual terms and conditions of employment to work flexible hours, provided 
they have completed 26 weeks service. Such a request can be made every 12 
months. There is no Irish equivalent to this provision, other than a statutory right to 
request changes to working hours or patterns of work, which is limited to employees 
returning from parental leave. Otherwise, flexible working arrangements are at the 
discretion of the employer. 

Many Irish employers have already started to introduce flexible working policies, 
following the increased global movement towards more flexible working 
arrangements. Flexible working policies are extremely useful to set out how requests 
for flexible working arrangements will operate. While an increasing number of 
employers are offering flexible working arrangements, an employee's entitlement to 
flexible working is at the discretion of individual employers. 

Flexible working can now be considered a “catch all” phrase in that it means different 
things to different employers and workplaces. There are many ways an employer 
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can offer flexible work arrangements, including, at its most basic, varying start and 
finish times within certain limits (flexi-time), compressed hours, in which the same 
number of hours are worked per week but in fewer days, and job sharing.  Other 
forms of flexible working patterns include part-time and temporary work and working 
at or from home. There are equally many reasons why an employee might request 
flexible working arrangements. In some instances, employers may be faced with 
requests for flexible working arrangements for medical reasons. Such requests for 
flexible work arrangements should be looked at with the benefit of occupational 
medical input as they may bring employers into the realm of our Employment 
Equality legislation and the requirement to “reasonably accommodate” a disabled 
employee. 

There is also pressure coming from some quarters to move away from the more 
traditional working week and introduce a “four-day week”.  A four day work week 
could maintain or increase productivity levels for many businesses in Ireland, Fórsa 
has said.  On the 26th September last, the trade union, which has 80,000 members 
across the public sector, launched the Irish leg of an international coalition which will 
campaign for a four-day working week. 

Joe O’Connor, Fórsa’s Director of Campaigning, said a four-day work week is a 
necessary response to automation and “an alternative to the ‘race to the bottom’ gig 
economy”. 

The union’s general secretary, Kevin Callinan, noted that the union will “seek an 
early dialogue with the Government” to explore how the Government could take the 
lead in encouraging a general reduction in working hours across the economy. The 
importance of maintaining pay and productivity while, at the same time, reducing 
working time was highlighted and it was agreed that good business leadership plays 
a crucial role in achieving this goal.  

Orla O’Connor, the Director of the National Women’s Council of Ireland, also 
supports this initiative and has stressed that such a development would be 
particularly beneficial to women as it would allow better distribution of caring 
responsibilities between parents.  

Irish companies that trial a four day working week have now been offered supports 
by a new organisation, Four Day Week Ireland (4DWI), which wants to encourage 
State bodies and private companies to reduce employees working time, while 
protecting pay and productivity. 

The body is made up of representatives of a number of trade unions, academics, 
NGOs and businesses. 

"We want to change the false narrative that working long hours is good for 
productivity and a badge of honour, challenge the worst excesses of the 'work-first, 
always-on' culture, and champion the importance of family time, leisure time, caring 
work and community work," said a statement on the group's website.  

"Our medium term objective is to move towards the four-day week being the 
standard work arrangement across the economy, with no loss of pay." 

It claims a shorter working week is better for businesses and workers, as well as the 
environment. 
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As part of its campaign it plans to launch a trademark for businesses that introduce a 
four-day week, while also supporting firms trialing the system through the experience 
of companies that have already made the change. 

The body said it would also seek to engage with the Government "to explore how 
Ireland's largest single employer can encourage a reduction in working hours across 
the economy." 

Watch this space! 

2. RETIREMENT AGES AND AUTO ENROLMENT  

(i) Retirement Ages and Compulsory Retirement 

On 5th August last, the National Risk Assessment 2019 (“NRA”) was published by 
the Department of the Taoiseach. The NRA provides an opportunity for the 
identification, discussion and consideration of risks facing Ireland over the short, 
medium and long term. Since the NRA was first published in 2014, the annual report 
has served as an important indicator of national-level risks, and has called attention 
to various risks that subsequently became major issues for Irish society, including 
Brexit, and risks around housing supply, and cybersecurity.  

The NRA was developed with input from the public through a public consultation, 
which saw more than 650 submissions received from organisations, civil society 
groups and members of the public. The majority of the submissions confirmed that 
the risks identified in the NRA are the correct ones, with Climate Change & 
Biodiversity emerging very strongly as the most important risk for the public, in terms 
of priority. 

The NRA considers risk under five headings - geopolitical; economic; social; 
environmental and technological.  In terms of the social heading, it is identified that 
Ireland faces significant risks in terms of an ageing population.  

In that regard, the NRA notes that the share of population aged 65 and over is 
projected to increase from one in eight to one in six by 2030, and the number of 
people aged 85 and over is projected to almost double. Older age cohorts tend to be 
the highest users of most health and social services and have more complicated 
care needs. Planning for demographic changes in the population so resources and 
services can be directed where needed is difficult, and the uncertainties associated 
with Brexit will only accentuate this problem. 

The NRA goes on to outline that, notwithstanding the uncertainties associated with 
population projections, two related issues are highly probable. The first is that the 
number of people aged over 65 will continue to grow. The second is that the 
dependency ratio - i.e., the ratio of persons under 15 and over 65 to persons of 
working age (15-64) - will increase into the future, in the absence of improbably large 
immigration of people of working age, which will impact on areas such as education, 
child income supports, healthcare, long-term care, transport, employment, housing 
and pension provision. Each of these will be an area of acute concern but pensions, 
and challenges for the health system may be among the most serious. 

The European Commission estimates that pension-related expenditure will increase 

by 4 percentage of GDP points by 2070, when taking only demographic factors into 
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account. While Ireland has a comparatively young population relative to other 
European countries, it nevertheless faces the same longer-term ageing challenges. 
A leading issue in this regard is the sustainability and coverage of pensions in 
Ireland.  

State pensions account for the single largest block of social welfare expenditure, and 
the Irish pension system faces multiple, very serious demographic, adequacy and 
sustainability challenges. The task of financing increasing pension spending will fall 
to a diminishing share of the population as projections indicate the ratio of people of 
working age to every person aged over State pension age will reduce from its current 
rate of 4.9:1 to 2.3:1 over the next 40 years.  

This presents significant funding challenges with the Social Insurance Fund forecast 
to accumulate a potential deficit of up to €335bn over the next fifty years. 
Notwithstanding the gradual increase in State pension age from 65 in 2010 to 68 in 
2028, it is estimated that the number of persons at State pension age and older will 
more than double from 586,000 in 2015, to 1,402,000 by 2055. 

In addition, Ireland also has a very low level of private pension coverage, with 
approximately only 35 per cent of the private sector-employed population covered by 
a supplementary pension. This suggests that a high percentage of the working 
population is not saving enough, or is not saving at all, for retirement, reflecting a 
significant risk both in terms of the funding and sustainability of pensions in Ireland. 

A risk also exists in how our workplaces will adapt and encourage older people to 
continue participating in the workforce. Whilst a significant number of people feel 
retirement comes too early and wish to continue to work, it is likely that this cohort 
may require specific assistance or adaptations. Older people may wish to reduce 
levels of responsibility or work patterns in their roles, and this will require an “Age 
Friendly” approach by employers to utilise and enable this cohort effectively.  

Employed people over 50 are less likely to avail of or have access to lifelong learning 
opportunities; less than one in ten people (8.0 per cent) aged 50+ participate in 
informal education and training. Reduced opportunity to maintain and increase skills 
levels will also reduce the likelihood of older people staying in the workforce beyond 
the traditional retirement age. While the employment rate for adults aged 50-64 has 
increased in the years 2014-2016, the employment rate for 65+ continues to be 
even.  

The NRA concludes that the challenges highlight the importance of policy responses 
including increasing the state pension age, increasing participation rates of older 
people in the workforce, increasing savings for private pension provision, delivering 
on reforms for healthcare and the health system, and consideration of policies that 
would stem the further decline in fertility and birthrates, in working to mitigate the 
risks of an ageing population. 

It follows that the impact of our ageing population on the workplace continues to 
dominate employment law and HR developments. In particular, the issue of 
mandatory retirement ages has remained in the spotlight during 2019. This is hardly 
surprising, given the significant developments in this area over the last number of 
years, to include; 

 changes in state pensions age 
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 an increasing number of age discrimination cases being brought to the 
 WRC by employees challenging mandatory retirement; 

 the publication of the WRC’s Code of Practice on longer working;  

 the publication of the IHREC guidelines on retirement and fixed term 
 contracts; 

 the new option for public servants to work until age 70; 

 The government’s 2018 Pensions Roadmap, recommending additional 
flexibility in this area. 

All of these developments were addressed by me at last year’s annual review. 

Since then, the Public Service Superannuation (Age of Retirement) Act 2018 
(the “2018 Act”) was signed into law on 26 December 2018, representing a 
significant development for those working in the public sector.  The 2018 Act 
provides for an increase to the age of 70 in the compulsory retirement age for the 
majority of public servants recruited before 1 April 2004. Previously, public servants 
had to retire by 65 at the latest while they would not qualify for the State pension until 
the age of 66. The 2018 Act reflects the fact that people are living longer and 
healthier lives and would appreciate the opportunity of having longer careers.  

The 2018 Act applies to most public servants recruited before the 1 April 2004 with 
the exception of members of An Garda Síochána, the Permanent Defence Force, 
firefighters and prison officers. 

The legal position in the private sector has not changed over the last 12 months, 
insofar as there is still no set mandatory retirement age in Ireland and also no 
prohibition on employers setting a certain age at which employees must retire, 
provided of course that such mandatory retirement age can be objectively justified. In 
that regard, the setting of the mandatory retirement age must be objectively and 
reasonably justified by a legitimate aim and there must be evidence that the means 
of achieving that aim, by way of a mandatory retirement age, is appropriate and 
necessary. There is no question but that the setting of mandatory retirement ages is 
coming under increasing pressure and has already been removed in the UK. 

In the Roadmap for Pensions Reform, which I discussed at last year’s annual review, 
the Government has set out that it expects increased retirement age flexibility from 
employers and may introduce legislation if flexibility is not introduced. As also 
outlined in last year’s review of the year, the WRC issued S.I. No. 600/2017 - 
Industrial Relations Act 1990 (Code of Practice on Longer Working) 
(Declaration) Order 2017 in December 2018, which sets out best industrial relations 
practice in managing the engagement between employers and employees in the run 
up to retirement age in the employment concerned. 

While the State pension age has increased to 66 and will ultimately rise to 68 over 
the coming years, this does not mean that employers have an obligation to set a 
mandatory retirement to match the State pension age. These remain entirely 
separate issues from a legal perspective. It appears that the typical private sector 
company in Ireland still has a mandatory retirement age of 65 and, whilst employers 
are slow to increase the mandatory retirement age, they are at least reviewing their 
options in that regard and obtaining advice from their legal and pensions experts. 
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For now, employers can continue to enforce mandatory retirement ages, provided 
that there are express or implied terms in the contract of employment confirming the 
retirement age and provided the mandatory retirement age can be objectively 
justified. Retirement transition programmes could also be implemented in the 
workplace to help employees plan and prepare for retirement.  

Willis Towers Watson released the results of their retirement age survey in February 
2019. The survey was open during December 2018 and January 2019 and the 
results comprise information gathered from responses received from 136 companies 
in a number of sectors, including financial services, high-tech, pharmaceutical, 
professional services, retail and manufacturing. One of the issues addressed in the 
survey was what objective justifications are being used by employers for enforcing a 
mandatory retirement age. The following are the survey results; 

1. Intergenerational fairness (allowing younger workers to progress) - 55%.  

2.  Motivation and dynamism through the increased prospect of promotion - 
39%. 

3. Health and safety - 50%. 

4. Creation of a balanced age structure in the workforce - 39%. 

5. Personal and professional dignity (avoid incapability issues with employees) - 
30%.  

6. Succession planning - 71%. 

Willis Towers Watson report that the respondents to their survey have listed multiple 
justifications and the percentages outlined above represent the prevalence of each 
factor within the survey results. 

The survey also outlines that approximately 70% of employers surveyed had 
received employee requests to work beyond mandatory retirement age and almost 
2/3s of employers involved in the survey had considered retirement age flexibility. 
However, of those surveyed, only 18% of companies had developed a formal policy 
on retirement age flexibility. Of those companies, over one third had introduced 
flexibility to align their mandatory retirement age with the state pension age and 60% 
said new flexibility would be communicated within 12 months of an individual’s 
retirement date, with the remainder of employers communicating to all employees 
irrespective of current age. 

(ii) Recent Case Law Developments 

As outlined above, age discrimination cases continue to be heard by the WRC and 
Labour Court arising from compulsory retirement.  

A Gatekeeper v A Rail Company1, is a decision of the WRC dated January 2019.  

The Complainant gave evidence that she commenced employment as a gatekeeper 
in 1984 and was issued a contract of employment that provided for a retirement age 
of 70. In 2000, the Complainant entered into the Respondent’s pension scheme and 
paid arrears of pension contributions back to 1995. A new pay deal was also 
negotiated in 2003. The Complainant was on the national negotiating committee but 
was not aware of any changes in age of retirement that would apply to her. There 

 
1 ADJ-00009265 
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was no change to her retirement age either mentioned or agreed either in 2000 or 
2003. The complainant detailed that the HR Manager at the time advised her that her 
retirement age would remain 70 and not 65 (later changed to 66), albeit her pension 
contributions would cease at 66. 

As the gatekeeping had become largely automated due to recent developments in 
technology, the Complainant was informed in 2016 that her retirement age was to be 
66, which she disputed. She was provided with details of a voluntary severance 
scheme in 2017 but by the time she confirmed her acceptance, she was told that she 
was too late and would have to wait for the next scheme but no scheme was 
subsequently offered. She was compulsorily dismissed in February 2018.  

The Respondent detailed that the Complainant was part of the national negotiating 
committee who reached an agreement which provided for an option for gate keepers 
to join the Respondent’s pension scheme. The Complainant received an information 
booklet referring to the scheme which details that normal retirement age was 65. 
This retirement age was later increased to 66. The agreement reached in 2003 was 
given statutory effect and the terms and conditions of gate keepers, including the 
Complainant, were thereby amended to reflect the terms of the agreement. It was 
outlined that the Complainant cannot on one hand accept the benefits of the pension 
scheme and at the same time assert that she is not bound by the conditions attached 
to them, such as the retirement age. 

It was denied that any gate keeper, who was a member of the pension scheme, 
remained working after the age of 66. Only those who were not a member of the 
pension scheme may have been permitted to stay on until the age of 70 subject to a 
medical. In 2011, 2013 and 2015 the Complainant would have been supplied with 
estimates for voluntary severance predicated on a retirement age of 65. 

Evidence was provided of the agreement reached on Friday 20th June 2003 and 
which detailed under Section 5 “resident level crossing keepers are eligible to join 
existing XYZ Wages Grade pension scheme subject to the rules of the scheme”. 
Also, Section 5(d) under retirement age it detailed that “crossing keepers will be 
required to retire from the Boards’ service no later than age 65”. This is also set out 
in SI 93/2016 

The Adjudication Officer found that the Complainant should have been aware of the 
terms of the pension scheme to which she had signed up, including the change to 
retirement age. It was, however, found that she should have been offered the normal 
arrangements for those who retire such as a function or retirement party. It was also 
recommended that the Respondent as employer should improve their 
communication procedures with regard to stating that severance calculations were 
just that, and not an offer per se. It was recommended that the Respondent make a 
€500 payment to the Complainant for her upset and the poor communication.  

In Judy Bamford v Citizens Information Phone Service Limited2, a decision of 
the WRC in May 2019, the Complainant was due to retire on her 65th birthday in line 
with the Respondent’s retirement policy, the express wording of her contract of 
employment and the employee handbook. She wrote a letter to her employer in 
October 2015 stating she did not intend to retire on her birthday. The facility to 
request working beyond the age of 65 was contained within the employee handbook 
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and gave employees the option to remain in employment until the age of 66. The 
Respondent refused this request stating that the reason for the refusal was that “the 
purpose of retirement age of 65 or 66 is to allow promotional opportunities to other 
employees”. In January 2017, following an appeal of the decision to refuse to allow 
the Complainant to work longer, the Respondent offered a one-year fixed term 
contract to the Complainant, which was accepted. Following expiration of this 
contract, the Complainant’s employment ceased and the Complainant lodged her 
claim.  

It was found that the Complainant had met the burden of proof: 

“Where in any proceedings facts are established by or on behalf of a Complainant 
from which it may be presumed that there has been discrimination in relation to him 
or her, it is for the Respondent to prove the contrary.” 

The Adjudicator noted that employers can fix different ages for the retirement of 
employees provided the retirement age must be objectively and reasonably justified 
by a legitimate aim of the employer and the means of achieving that are both 
appropriate and necessary (per the Framework Directive 2000/78/EC).  

In this case, the employee’s complaint failed because; 

a) there was a reference to a compulsory retirement age of 65 years in 
both the Complainant’s Contract of Employment and in the Staff 
Manual; 

b) the Staff Manual did provide for employees to work beyond the 
normal retirement age of 65 years by the provision of a Fixed-
 Term Contract of Employment –for one year only; 

c) Section 34(4) of the 2015 Act was satisfied (objectively justified by 
legitimate aim and achieved by appropriate and necessary means); 
and; 

d) the Complainant accepted the fixed term contract and the 
conditions. 

The case of Sales Advisor/Mechanic/Department Manager v DIY Electrical 
Retailer3 was heard in October and December 2018 and reported in May 2019. The 
Complainant submitted a claim for discriminatory dismissal together with a minimum 
notice claim. Both were strongly disputed by the Respondent.  

In respect of the claim for discriminatory dismissal, the Complainant claimed he was 
compulsorily retired (amounting to dismissal) on his 65th birthday, having worked for 
22 years in the business, and was not formally notified of the termination of his 
employment.  

The Complainant’s representatives spent some time outlining the employment 
documentation which the Complainant had received during the tenure of his 
employment. 

On the 8th July 2005 he received a Statement of Terms of Employment. Retirement 
age did not feature in this document. 
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He went on to receive a contract in 2007 but did not sign and return it. He had no 
recollection of receiving a contract dated 2011. 

The Complainant first learned of his enforced retirement three months prior to his 
departure by way of one discussion with the owner, who informed him, “You are 
going in October”. 

The Complainant had not planned to retire at age 65 as he was fully capable and 
competent to work on at the business. He had diversified into the sales area over the 
years, these were high value sales and health and safety considerations were not an 
impediment to him continuing to work there. 

He had received a reassurance from the owner that he could work for as long as he 
wanted, and he relied on this assurance. The Complainant was not aware of any 
contractual basis or objective justification for his retirement. He was also aware of 
another former employee, who had worked on after her retirement. He contends that 
he had been discriminatorily dismissed on grounds of his age. 

It was held that the Complainant had established a prima facie case of discrimination 
and so the Respondent would be asked to respond.  

The Respondent confirmed its contractual retirement age of 65 years of age and 
disputed that the Complainant was not on notice of this. The retirement age of 65 
can be objectively justified by the legitimate policy aims of health and safety, 
workforce planning and avoiding the humiliation of dismissing employees for 
incompetence if no retirement age ensued. The setting of a retirement age of 65 is 
therefore an appropriate and necessary means of achieving the policy aims. The 
Respondent acknowledged that retirement age was not delineated in the 2005 
employment documentation given to the Complainant, however, this was remedied 
in the 2007 and 2011 contracts of employment, when age 65 retirement became an 
implied term of the Complainant’s contract. The Respondent went on to submit that 
the Respondent does not apply a blanket type policy or absolute retirement age as 
evidenced by the compassionate ground extension and the supplementary offer of 
Summer work extended to the complainant. 

The Respondent clarified that the Complainant’s core role was repairing lawnmowers 
and chain saws and buying them for the store. Primarily, he worked in repairs. 

The Respondent outlined that a couple of years back they had granted an employee 
an extension of time post her anticipated retirement date. This was prompted by an 
executive discretion and compassion in the immediate aftermath of the unexpected 
loss of her husband. 

The Respondent had openly discussed retirement with the Complainant and he had 
received his Pension benefit statement on an annual basis which flagged his 
imminent date of retirement. The Respondent was responsible for providing a high 
level of health and safety in the work environment and it was untenable to expect an 
open-ended retirement date. The Respondent argued that the Complainant had not 
been wronged by them. 

The Respondent went on to submit that the jobs in the workshop were the most 
dangerous jobs in the enterprise and it was not work suitable on health and safety 
grounds to a person over 65. In referring to a hazard Identification sheet, dated 2nd 
March 2015, the Respondent outlined the associated risk of hazard and accident 
prevention methods. 
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1.      All Employees working in the repair shop will be competent. 

2.      Confidence and knowledge are a pre-requisite of safe repairs. 

3.      New or Relief workers will be inducted prior to operations. 

4.      PPE will be available 

5.      Damaged Tools must be repaired 

6.      Lawnmowers or chain saws to be turned on outside the workshop. 

The Respondent also dedicated time to describing how contracts were issued at the 
company. Contracts were first used in 2005 and, while silent on retirement age, the 
Respondent was clear that this was an implied term of the contract over 28 years of 
business. The Complainant had not returned the 2005, 2007 or 2011 contract he 
was given. He said that he had received a copy of the 2011 contract, but it ended 
there. The Respondent named 4 employees who had all retired at 65. 

The Respondent submitted that the Complainant has accepted a retirement pension 
which consistently flagged a retirement age of 65. The Respondent found the 
Complainant’s ignorance of his retirement date to be exaggerated and unfounded. 
The Respondent contended that the Complainant’s employment was always subject 
to a mandatory retirement age of 65 as an implied term from the outset of his 
employment until it became an express term in 2007 and 2011. 

The Complainant’s colleague retired in 2016 aged 65. This ought to have copper 
fastened the business norm of retirement as he worked side by side with the 
Complainant. The Respondent hotly disputed that the Complainant could only have 
been aware of his own retirement date in late September 2017. It was the 
Respondent’s practice to initiate a lead in discussion on retirement some three 
months before the departure date. This happened in the Complainant’s case and it 
did not provoke a counter response outside of a clarification on whether retirement 
was at 66 to coincide with receipt of the State Pension. The Complainant refused a 
retirement party. Instead, he agreed to receive ownership of a Dumper which the 
owner had previously loaned him. This constituted a retirement present. 

In the run up to his retirement, the Complainant sought a lump sum on retirement, 
which was refused. The Complainant went on to share that he was hoping to secure 
a bus licence. He also enquired into the prospect of working a 3-day week and was 
informed that it may be possible in the summer time on a commission basis. 

The Complainant’s last day of work was 28 September 2017 as he was owed 
holidays. The Respondent had sought him out to shake his hand only to be informed 
that he had gone home early. The Respondent had absolutely no idea that the 
Complainant had any issues with his retirement until a solicitor’s letter materialised in 
January 2018. 

The Adjudicator was satisfied that the Respondent has illustrated their legitimate aim 
of presiding over a Retirement age of 65.  However, in looking at whether this aim 
was objectively justified and whether the means of achieving that aim were 
appropriate and necessary, the adjudicator found as follows; 

In Transdev Light Rail ltd and Michael Chrazanowski EDA 1632, the Labour 
Court analysed the decision made to compulsorily retire a Tram Driver at 65. In 
finding for the Respondent in the case, the Court reflected on the complainant in the 
case proximity to a Collective agreement on Pensions, Life Assurance and Disability 
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Scheme. While he had sought access to an extension by means of a fixed term 
contract, this was vetoed at a Plant level. This informed the Labour Courts view that 
the Complainant in the case had a prior knowledge of his retirement date. 

The facts of the present case differ on the assurance which the Complainant 
believed he received on an open tenure of employment. I have already accepted that 
this was given. 

Transdev relied on several legitimate aims for an aged 65 retirement age which 
corresponded with those of the Respondents in this case. Safety critical worker, 
intergenerational fairness, where new workers were hired to replace retirees, 
Medical Opinion that capacity for Tram Driving reduced on advancing age. 

In the Instant case, no medical reports were supported, no risk assessments were 
undertaken and the breakdown of age in the Respondent business did not detail any 
potential for Intergenerational unfairness when I considered the non-replacement of 
the complainant on his departure prior to the Outsourcing in February 2018. 

 

 

Age 20   plus   1 

Age 30    plus    5 

Age 40    plus   13 

Age 50     plus 11 

Age 60     plus    5 

This included the owners and Mr D. 

I also noted that the replacement for Mr B, described as Sales/Repair was aged 50 
during this survey. However, I was drawn to the Respondent submission when I 
enquired how the complainant was assessed for risk? The Respondent submitted 
that the Staff Handbook of 2011 was the tool by which this exercise was completed. I 
studied this document which was largely a customer service document and I could 
not illicit any form of guidance in that regard. I agree with the complainant’s 
submissions that the 2011 handbook was not addressed in cross examination. 

I accept that the Respondent undertook a Safety Analysis to inform the Company 
Safety Statement in 2015. At that time, some 2.5 years before the complainant’s 
retirement, the workshop was graded as being in a range of 4 lows, 3 mediums and 
1 High associated risk of hazard. There was no reciprocal exercise completed in the 
Sales area. 

I note that the Complainant had not demonstrated a notable sick leave record and 
the Grinder incident had occurred some 5 to 6 years before the end of employment. 
Yet, I have reflected on the very profound submissions raised by the Respondent 
that they had genuine health and safety concerns on the complainant working past 
65 which did not arise for the Comparator cited. The decision to extend that contract 
was influenced by humanity and compassion. I understand that. 

In Transdev, the Court considered an extensive Occupational Health Assessment 
which outlined an objective and scientific medical opinion on the risks of post 65 
Tram Driving. I did not have the benefit of such a document in this case outside the 
opinions cited by Counsel, Mr A and Mr D on this topic. I would have preferred a 
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more in-depth analysis on this key point as I must conclude that the Complainant 
was not a participant in any assessment prior to his termination of employment. I am 
left with the conclusion that the decision was largely informed by subjective 
viewpoints and the commercial imminence of an outsourcing which I cannot 
determine were appropriate, objectively justified or necessary in accordance with 
Section 34(4). 

In Saunders V CHC Ireland Limited DEC E 2011-142, The then Equality Officer 
found that a Retirement Age of 55 for Helicopter Winchmen was objectively justified 
based on the health and safety of people who they may rescue. The Respondent 
sought to identify this as an analogous case. I have a difficulty with this analysis as I 
appreciate that the complainant was largely a Shop based worker without the 
apparent autonomy, responsibility and fitness requirements of a Winchman. I found a 
more comparative analysis to the facts in Valerie Cox V RTE ADJ 6972 (2018) 

 I have concluded my investigation in this case and I have not identified that the 
Respondents case is saved by their submissions under Section 34(4). I have not 
found the Respondent in compliance with Section 34(4) and thus they have not 
rebutted the complainant’s submissions that he was discriminated on age grounds 
and discriminatorily dismissed on 4 October 2017. The Complainants complaints are 
well founded. 

The regrettable fact in this case is, however, that the parties were not minded to sit 
down and tease out a less absolute alternative to automatic termination at aged 65 
as I could see that the impact of the compulsory departure on the complainant was 
still visible, while the Respondent had clearly wished to have been afforded the 
chance to resolve matters and was taken aback by the case. The case has affected 
the Respondent also who clearly took Employer responsibility very seriously and 
believed that they were acting in the best interest of the company. It has been a 
central consideration in my reflections that the Grievance procedure remain 
unopened. 

The Adjudicator directed the Respondent to pay the Complainant € 18,000 in 
compensation for the acts of discrimination and, in addition, in the spirit of fortifying 
the preparation of the remainder of the staff for retirement/longer working, the 
Adjudicator ordered the Respondent to incorporate and honour the terms of the 
WRC’s Code of Practice on Longer Working into the Staff Handbook within three 
months of the decision. 

The case of James Peter Maloney v Ability West CLG4 demonstrates the 
importance of having a clear retirement policy in place.  In this case, the 
Complainant applied for the position of a minibus driver with the Respondent in May 
2017. The essential criteria for the role involved the applicant holding the correct 
driver permit as well as having “an awareness of and an interest in the needs of 
people with an intellectual and physical disability”. As part of the recruitment process 
the Complainant was obliged to submit his CV, driving license and his driving 
qualification card, all three documents contain his date of birth clearly showing him to 
be 65 years of age. The Complainant was successful in his application and accepted 
the offer for the position in June 2017.  

 
4 ADJ-00011207. 
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However, upon receipt of the Complainant’s Garda Vetting form, the Respondent 
then realised the Complainant’s age and subsequently the Complainant was advised 
that the offer had to be revoked as the Respondent’s policy does not permit people 
to work after 65 years of age.  

The Complainant submitted that he had legitimate expectations to act in the role 
offered, on the terms and conditions as set out by the Respondent to him. It was also 
submitted that there was no reference to a retirement age in any documentation 
provided to him by the Respondent and therefore he was perfectly entitled to have a 
legitimate expectation of remaining in employment until the age of 70 which was the 
industry norm. 

The Respondent argued that they provided a fair and transparent recruitment 
process which was specifically designed to ensure no discrimination took place. 
Their justification for setting a retirement age was for health and safety reasons. 
They also stated that the service it provides is for intellectually disabled adults and 
children and sometimes the service users are very vulnerable and their behaviour 
can be very challenging and hence the health and safety of employees was 
paramount.   

The Adjudication Officer upheld the complaint and found that an act of discrimination 
had occurred. Of particular relevance, was the fact the Respondents were not 
provided with any evidence which would suggest that the driver’s ability to cope in 
the sometimes challenging situation could potentially be impacted by age. 
Accordingly, the Complainant was awarded compensation.  

The case of Michael Fox v. Tedcastles Aviation Fuels Limited5 , a WRC decision 
dated 16th September last, highlights the importance of ensuring that employees are 
aware of the mandatory retirement age and that the retirement age specifically 
applies to them.  

In this case, the Complainant was employed as a plane refueler with Tedcastles 
Aviation. He commenced work with the Company in 2004 and became permanent in 
2009. The Complainant joined the company’s pension scheme in 2017 and when he 
joined was informed that his retirement would take place the following year. The 
Complainant contended that he was then retired against his wishes in 2018. The 
Adjudication Officer noted that he was satisfied that there was no explicit contractual 
arrangement between the Respondent and the Complainant with regard to an 
established retirement date. The Adjudication Officer accepted that the explanatory 
booklets and investment guides in relation to the pension scheme were provided to 
the Complainant on a number of occasions but noted that they were of such a 
“technical nature” that it would be unreasonable for the Respondent to suggest that 
the Complainant should have understood that a mandatory retirement age of 65 was 
in existence and that this would apply to him.  

The Complainant was successful in his application with the Adjudication Officer 
agreeing that he was dismissed because of his age and that his claim of 
discrimination was well founded. He was awarded €5000 for the effects of the age 
discrimination on him. 

While the importance of clearly outlining a mandatory retirement age cannot be 
understated, in some instances, ancillary documentation and an employer’s 
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discussions with employees may be utilised to establish a mandatory retirement age. 
However, the above case demonstrates that, even when a mandatory retirement age 
is outlined in pension documentation, that may not be sufficient to establish that the 
mandatory retirement age has become a term of the employment contract, in the 
absence of any other available evidence. 

In the case of An Assistant Transport Manager v. A Bakery6, a decision of the 
WRC also dated 16th September last, such additional evidence was available and 
ultimately save the employer. 

In the case, a former assistant transport manager challenged his mandatory 
retirement age. While the Adjudication Officer noted that the Complainant’s contract 
was not available to her (and it was unlikely that he ever had one), she accepted that 
the normal retirement age within the organisation was 65 years of age with reference 
to ancillary documentation such as the Respondent’s retirement policy and details of 
meetings which took place between the parties as well as correspondence between 
the two parties. She also found the fact that the Complainant had been notified 
verbally on several occasions of his pending retirement to indicate that he was aware 
of the mandatory retirement age.  

Meanwhile, also in September, the Labour Court ordered the reinstatement of a 
driver employed by Longford County Council, after he had been retired on his 66th 
birthday.  The driver in question, Michael Nielon, said he had been given a verbal 
assurance by the Council’s finance officer that he could remain in employment up to 
the age of 70. He in fact maintained that the customary retirement age for Council 
drivers was 72. 

According to the Council, the Complainant was classified as an outdoor worker 
whose terms and conditions of employment were covered by a national agreement. 
The Council also pointed to a historical national agreement, reached with the trade 
unions, providing for an all agreed retirement age of 66 for outdoor workers. The 
Council was represented by the LGMA, which submitted that, prior to a legislative 
change introduced in December 2018, the age of retirement was set at 65 in the 
case of public service employees, except for new entrants covered by the Public 
Service Superannuation (Miscellaneous Provisions) Act, 2004.  

The Council did acknowledge that, during the period 1998 to 2006, nine employees 
remained at work after the accepted retirement age. In 2006, the Council introduced 
a retirement policy, which was to apply to all employees of the Council. It effectively 
re-established a policy on retirement at this point. Between 2009 and 2018, a total of 
eighty-five employees retired, all of whom left at the age of 66 or younger, with one 
exception and that individual had been covered by the new entrants’ proposals 
arising from the 2004 legislation. The Council said the policy was accepted on the 
employee’s behalf by all the representative bodies and that details were circulated to 
each employee. 

It was argued on behalf of Mr Neilon that, at no stage during the driver’s 
employment, was there in existence a term, express or implied, in the contract of 
employment, to the effect that he was bound to retire at 66, nor was there a custom 
and practice to that effect. Whilst the Complainant recalled signing a contract in the 
Council’s office, he did not hold a copy and said the Council had failed to provide him 
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with a copy despite repeated requests. Mr Neilon could not recall if the contract 
contained a reference to an age of retirement but suggested that it was traditional for 
all outdoor employees to work until at least 70 years of age as long as they were fit. 

The Labour Court found there was no compulsory age of retirement specified either 
in the legislation relied upon by the Council, in any contract of employment, nor in 
any collective agreement having application to Mr Neilon. 

On the other hand, there was a custom and practice of pre-2004 outdoor workers 
having the option to retire beyond their 66th birthday and up to their 72nd birthday. 
The Court noted it was supplied with details of between nine and thirteen outdoor 
employees retired beyond the age of 66, between 2000 and 2008. The Court 
attached significance to the fact that it was not supplied with a contract of 
employment specifying the Complainant’s mandatory retirement age nor had it been 
supplied with a copy of the pension scheme or collective agreement substantiating 
the Council’s position. As a result, the Council was not able to establish that a 
normal retirement age existed within the organisation. Accordingly, it was not 
unreasonable for the employee to expect that he could continue in employment 
beyond his 66th birthday. The court concluded that Mr Neilon should be reinstated on 
his previous terms conditions until he reached the age of 70. 

What can we learn from these cases? 

 In order to enforce a compulsory retirement age, employers must be 
 able to establish that one exists in the first place and that it is 
 objectively justified. 

 Employers must therefore be very definite and consistent in terms of  the 
wording in staff handbooks, employment contracts and internal  policy 
documents. Consistency is key.  

 Employers should also note that it is permissible to have different 
 compulsory retirement ages for different groups or categories of 
 employee as long as there is a valid explanation for the differences. 

What is also important to note is that, because the test is objective, there is an 
increased possibility of a compulsory retirement age being challenged by employees.  

With that in mind, the following is a summary list of some practical considerations for 
an employer: 

1. There must be a definite retirement age and it must be objectively justified.  

2. Similarly, if there are fixed term or specified purpose contracts used to expend 
retirement, they too need to be objectively justified in the  circumstances 

3. Where contractual retirement ages or retirement policies are already in place, 
employers should review same with a view to ensuring that they are 
consistent and clear.  The employer should be able to explain the legitimate 
aim they are seeking to achieve and the reason why the particular age is the 
appropriate mechanism for achieving the legitimate aim. 

4. Once the legitimate aim has been established by the employer, they should 
ensure that they are in a position to back up the objective justification with 
some evidence.  
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In terms of best practice, employers should refer to the S.I. No. 600/2017 – Industrial 
Relations Act 1990 (Code of Practice on Longer Working) (Declaration) Order 2017 
(“the Code”). The Code sets out best practice in relation to a number of headings;  

1. Utilising the skills and experience of older workers. 

2. Objective justification of retirement. 

3. Standard retirement arrangements. 

4. Requests to work longer.  

The Code sets out examples of what may constitute a legitimate aim of an employer, 
thereby providing the objective justification for a mandatory retirement age. The 
Code also outlines guidelines for dealing with the retirement process as well as 
addressing issues which may arise when dealing with requests to work longer.  

(iii) Auto-Enrolment  

As outlined in my Review of the Year 2018, it appears Ireland is now set to introduce 
a mandatory pension scheme to encourage employees to provide for additional 
retirement income to supplement the State pension. One of the key proposals of the 
Roadmap for Pensions Reform 2018 – 2023 (“the Roadmap”) published by the 
Government, and addressed in my paper last year, is the introduction of an 
Automatic Enrolment Scheme (the “Scheme”) by 2022.  

Despite some criticism, the auto-enrolment proposal is a significant development and 
would bring Ireland in line with other OECD countries who have mandatory earnings 
related elements to their retirement saving in place at the moment. State Street 
Global Advisors, an international financial services company, has conducted detailed 
research in the pension market in Ireland and states that only 15% of Irish pension 
scheme members are optimistic about their financial situation in retirement. Ireland is 
one of only two OECD countries without a mandatory earnings –related element to 
retirement saving.  

Regina Doherty, Minister for Employment Affairs and Social Protection, has 
described auto-enrolment as “perhaps the most fundamental policy reform in a 
generation” for Ireland’s pension sector. At present, fewer than 47% of all workers 
have a workplace or private pension, which reduces to just 35% in the private sector 
alone.  

Minister Doherty confirmed in February 2019 that the Government will push ahead 
with plans to introduce an auto-enrolment programme in 2022.She also confirmed 
that the Department of Employment Affairs and Social Protection had received more 
than 100 written responses to its consultation on the shape that auto-enrolment 
should take in Ireland from employer and employee representatives, pension 
industry bodies, academics and advocacy groups. 

The Minister said: “While, as a general principle, we have identified a unanimous 
consensus on the need for increased retirement savings, there is also a diverse 
range of views on the preferred manner and means of delivering the auto-enrolment 
solution. 

She confirmed that, “The feedback received during the consultation process will be 
used to inform the preferred operational structure for automatic enrolment.” 
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The feedback has been largely unanimous on the need for increased retirement 
savings as previous efforts to encourage people to save for their retirement have 
failed. However, there is a diverse range of views on the preferred manner and 
means of delivering the auto-enrolment solution. In particular, there has been 
criticism of the Government’s proposal for auto-enrolment in terms of the proposed 
exclusion of certain groups of workers, including those under the age of 23 and over 
the age of 60, those earning below €20,000 a year, and the self-employed. These 
would not be automatically enrolled but would be able to opt in to the system.  

In examining the written responses to the consultation, the following issues have 
been raised across the board:  

1. Beginning the Process Earlier 
The Government has indicated that, in order to avail of the scheme, an 
employee must be 23 years and over. The rationale behind the decision is 
that many individuals would be on a lower wage and may be more likely to 
change jobs or cease work for a period of study prior to this age. However, 
the Irish Congress of Trade Unions (ICTU) would like the age trigger to be 
aligned with the PRSI minimum age threshold of 16 years of age. This, in 
particular, would impact on young people who have chosen to begin their 
working careers at an earlier stage and would not be able to put their money 
into the retirement saving scheme. Alternatively, Irish Life has suggested the 
age of 18 and warns that if people are working for five years and then start 
paying into a pension, they’ll “see a drop in their earnings and most likely seek 
to opt-out of the system”. 
 
2. Include Lower Earners 
The Government’s proposal is that a person will be enrolled in the scheme 
once their earnings hit €20,000 per annum. Critics comment that this is too 
high and excludes a large share of workers such as those working part-time, 
with multiple low paid jobs, and on non-standard contracts. It has been widely 
noted that including these types of workers would ensure that employees 
working in certain sectors, such as the childcare sector, would have the 
opportunity to save. Furthermore, the ICTU states that this would have the 
“added benefit of narrowing the gender pension’s gap”. 
 
3. Include over 60s 
The current system does not envisage enrolling individuals who are over 60 
years old, however some critics have called for the inclusion of older workers. 
Age Action says “consideration should be given to encouraging those without 
pension coverage and over the proposed maximum age of 60 years to 
register”. Given the increasing retirement age, it makes sense to include the 
older age bracket and allowing people to join over the age of 60.  
 
4. Standardise Tax Relief 
Auto-enrolment gives rise to two different tax incentive systems for private 
pension savings. The current system provides for tax relief of 20% on pension 
contributions if the employee earn less than €35,300 and 40% if the employee 
earns more than this and pays tax at the higher rate. Auto-enrolment offers a 
Government incentive of €1 for every €3 you save, equal to tax relief at a rate 
of 25%. Critics have expressed concern at having both systems in operation.  
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5. Lower the Amount Employees pay 
Another frequently mentioned concern is the amount paid by employees as 
some have expressed the concern that 6% from gross income every year is 
not an insignificant sum, particularly if an employee is on €20,000 and would 
have to give up €1,200 of their gross income a year. The Irish Association of 
Pension Funds has stated that it might be wiser to set the maximum 
employee contributions at 4% or 5% of net salary. In a similar vein, employers 
are also worried they won’t be in a position to contribute 6% of salary once the 
introductory period ends.  
 
6. Include the Self-Employed and Homemakers 
Under the proposal, the self-employed will not be automatically enrolled but 
do have the choice to opt in. If the self-employed are kept out of auto-
enrolment, some critics have warned that employers may seek to hire people 
on such a basis to avoid having to make pension contributions. As ICTU 
notes, it could “further increase the financial incentive for unscrupulous 
employers to use bogus self-employment arrangements”.  
 

FORMAL ANNOUNCEMENT 
 
On 30th October last, Minister Doherty formally announced the Scheme and received 
Cabinet approval to press ahead. 
 
As reported by Harry McGee in the Irish Times following the formal announcement 
by the Minister, in an important change borne out of feedback received during the 
consultation process, the ambition of the scheme has been scaled back. Instead of 
the employee reaching the 6 %contribution of salary within six years (with a 1% 
increment each year) the plan has been varied to reach it within ten years.  
 
The new proposal is an initial 1.5 % contribution to be increased by 1.5% every three 
years to bring it to 6% in nine years rather than six.  
 
Under the original proposals, the State was going to provide an additional 2% per 
cent to the savings as an incentive measure. However, Ms Doherty said that was 
one of five areas not yet been fully resolved. She said this issue generated much 
debate within the consultation process and was the subject of ongoing discussions 
with Minister for Finance Paschal Donohoe.  
 
The following elements of the auto enrolment design have been settled on in 
principle by Government. In this regard, it should be noted that these elements may 
be subject to some change as work progresses in finalising the approach to other 
areas of design, the phasing of implementation and the development of the 
necessary legislation.  
 
Target membership  
 Current and new employees aged between 23 and 60 years of age and earning 
€20,000 or above per annum (across all employments) will be automatically enrolled.  
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 Those earning below €20,000 per annum (across all employments) and those 
employees aged under 23 and over 60 will be able to ‘opt-in’ to the system.  

 There will be no employee waiting period before enrolment.  

 Employees who are existing members of a pension scheme/contract which meets 
prescribed minimum standards and contribution levels will not be automatically 
enrolled for the employment to which that pension relates.  
 
Contributions  
 During the phased roll-out of AE, employees will be required to make initial 
minimum default contributions of 1.5% of qualifying earnings, increasing by 1.5 
percentage points every 3 years thereafter to a maximum contribution of 6% at the 
beginning of year 10.  

 Employers will be required to make a matching (tax deductible) contribution on 
behalf of the employee at the specified contribution rate.  
 Employer contributions will be limited to a qualifying earnings threshold of €75,000 
– which will be reviewed over time.  
 
Policy for opt-out and re-enrolment  
 Contributions during the first six months of membership will be compulsory.  

 Member opt-out of the system will be facilitated in a two month ‘opt-out window’ 
(between the start of the 7th and the end of the 8th month).  

 Members who opt-out during this opt-out window will receive a refund of personal 
contributions paid up to the point of opt-out.  

 Additional opt-out windows will be available six months after each increase in the 
contribution rates.  

 Thereafter, a limited number of ‘Savings Suspension periods’ will be facilitated for 
members who wish to temporarily cease making contributions. Employer and State 
contributions will also cease in this scenario.  

 Members who opt-out will be automatically re-enrolled after three years but will 
have the ability to opt-out again under the same circumstances outlined above.  

 Early access to accumulated retirement savings may be provided on the grounds 
of ill health and enforced workplace retirement.  
 
Administrative arrangements and organisational approach  
 A Central Processing Authority (CPA) will be established by the State and will be 
responsible for sourcing, on a competitive basis via an open tender, a limited number 
of Registered Providers to provide a defined suite of retirement savings options.  

 The CPA will establish minimum standards for service delivery and product 
features required of all providers, e.g., the number of investment fund options for 
members, service response times, etc.  

 Employees will be automatically enrolled with the Central Processing Authority by 
their employer on commencement of employment.  

 Employees (rather than employers) will be responsible for selecting a provider and 
a savings fund option. In the absence of any savings decision, the enrolled employee 
will be automatically allocated to the default fund of one of the Registered Providers 
on a carousel basis.  
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 The initial contract period for service delivery by AE Register Providers will operate 
for a period of ten years.  

 The CPA will seek to set annual administrative, management and investment 
charges of no more than 0.5% of assets under management. This charges cap will 
apply to all providers.  

 Member account portability between employments will be facilitated by a ‘pot-
follows-member’ approach.  
 
Investment options  
 Each Registered Provider will be obliged to offer a similar range of ‘standard 
choice’ savings fund options including a default fund for those who elect not to 
exercise choice.  

 These funds will operate on a Defined Contribution basis.  

 These products may incorporate a ‘lifestyle’ or ‘target date fund’ investment 
approach and will be defined by reference to risk profile.  
 
 Members will be entitled to transfer funds accumulated in the automatic enrolment 
system (contributions plus investment returns minus investment and management 
fees) between the savings products.  
 
Automatic Enrolment design features still under consideration  
There are five main areas where work is continuing in order to produce design 
options for Government to consider. These areas are related to the design of:  
 
1. the scope and role of the Central Processing Authority (CPA);  
2. the nature and functions of the Registered Providers;  
3. the investment framework and funds to be offered by Registered Providers 
(including, importantly, the design of the default fund);  
4. the decumulation or pay-out phase; and  
5. the State financial incentive.  
 
In relation to the first four areas listed above, namely, the CPA, the Registered 
Providers, the wider investment framework for AE and the pay-out phase, the 
Department of Employment Affairs and Social Protection is receiving technical 
support from the EU-Structural Reform Support Service (EU-SRSS). While the 
project’s work programme provides for the various strands to progress in parallel, 
priority is currently being afforded to the operational arrangements of the CPA. In this 
regard, proposals for the design of the CPA will be prepared for Government before 
the end of the year. Proposals on the design of the nature of Registered Providers, 
the investment framework and the pay-out phase will be submitted to Government 
for consideration in Q1, 2020.  
 
With respect to a State financial incentive, the Strawman proposal gave the 
illustrative example that the State could contribute €1 for every €3 contributed by the 
individual to their pension fund. However, the level of the State incentive and its 
interaction with the existing marginal rate of tax relief scheme for occupational 
pensions was one of the issues that generated much debate in the consultation 
process.  
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Although the proposed matching contribution approach, as set out in the Strawman 
document, was supported by a number of contributors to the consultation process on 
the basis of being equitable, with the incentive the same for all income levels, and 
easier to understand, concerns were raised by other stakeholders as to how such an 
approach might operate alongside the existing marginal tax relief scheme for private 
supplementary pension contributions.  
 
While the issue of State incentives within wider supplementary pensions is under the 
remit of the Department of Finance, it formed part of the Interdepartmental Pensions 
Reform and Taxation Groups (IDPRTG) Consultation on Supplementary Pensions 
Reform, whose work on this issue was recently completed. On the basis of the 
findings from this review and the responses to the Strawman consultation, further 
work is being undertaken examining the design of the State financial incentive for the 
AE system and a set of options on how to proceed will be brought to Government in 
Q1, 2020.  
 

It is hoped that an auto-enrolment pension scheme will be far more successful in 
increasing private pension savings than the current arrangement where people have 
to actively manage their own retirement plans. 

 
3. INDEPENDENT CONTRACTOR ARRANGEMENTS  
 
(i) Classification of Workers 

In August 2019, Google came under the spotlight and faced calls to reduce the 
number of contractors it uses as it was alleged that these arrangements were being 
utilised to side-step the need to provide employees with more robust rights and 
entitlements. According to an Irish Independent article published on the 8th August 
2019, approximately half of the 7,000 plus people working for Google in Ireland are 
contractors.  

In its final draft, the Employment (Miscellaneous Provisions) Bill 2018 contained 
a section defining, on a statutory basis, the terms “employee” and “independent 
contractor” for the first time in Irish law. It also included a provision that 
misclassification would amount to a criminal offence. This section was removed at 
the last minute before the Act was commenced.  

However, the issue of the misclassification of workers remains firmly on the 
legislative radar. While the Department has collected nearly €1.2 million from PRSI 
inspections in 2019 to date, Minister Regina Doherty has highlighted that it is difficult 
to pinpoint the exact percentage of this figure that relates to false employment cases. 
Minister Doherty has noted that she intends “to introduce a number of new legislative 
measures, including putting the “Guidance on Determining Employment Status” – 
which is a revision of the former Code of Practice in this area – on a statutory 
footing”.   

The Organisation of Working Time (Workers’ Rights and Bogus Self-
Employment) (Amendment) Bill 2019 is currently being debated before Dáil 
Eireann (the “OWT 2019 Bill”).   The proposed Section 8A. (1) as drafted sets out 
that an employment relationship cannot be avoided by drafting contracts that do not 
accord the reality of the relationship.  
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Further to this, it sets out that a contract of employment can be said to exist if: 
a) an individual agrees that in consideration of a wage or other 
remuneration he or she will provide their own work and skill in the 
performance of some service for another; 
 
b) that individual agrees, explicitly or implicitly, that in the performance of 
that service he or she will be subject to the other’s control in a sufficient 
degree to make that other the employer;  

 
c) the other provisions of the contract are consistent with its being a 
contract of employment.  
 

The OWT 2019 Bill goes on to provide a list of determining factors which may also 
provide assistance in terms of assessing the nature of the relationship between 
parties, both in relation to contracts of employment and contracts for service. It is 
outlined that a contract for services can be said to exist “where an individual agrees 
personally to execute any work or service for a person whose status by virtue of the 
contract is that of a client or customer of a profession or business undertaking being 
carried on by the individual on his or her own account”.  
(ii) Recent developments  

Over the years, the Irish Courts and Tribunals have often deliberated over whether 
an individual is an independent contractor or an employee. As a result, through the 
vast amount of caselaw in this area, a number of tests have developed which are 
often relied upon to try and establish the nature of the relationship between the 
parties. With the dawn of the gig economy and a growing number of employees 
engaging in work of a more casual and less traditional nature, the issue continues to 
arise on a regular basis, and not only in Ireland. For example, the status of Deliveroo 
riders has been the subject of considerable and well publicised litigation 
internationally in recent times.  

Back in Ireland, the recent Tax Appeals Commission determination, HotFoods v. 
Revenue Commissioners, provides a detailed review of the employment status of 
delivery drivers in Ireland. The case concerned an appeal by HotFoods, which 
manufacturers and delivers fast food to customers via delivery drivers, against 
Revenue’s contention that PAYE was due in respect of the delivery drivers as they 
were the employer under a contract of services. HotFoods contended that the drivers 
were independent contractors. Ultimately, the Tax Appeals Commission held that the 
drivers were considered to be employees as they were integrated into the business 
of the Company. The total outstanding PAYE and PRSI due to be paid to Revenue 
by HotFoods amounted a hefty €215,718. The Commission explored at length the 
question of whether the drivers’ contracts constituted contracts of service or service. 
Various day-to-day issues were examined such as rostering, the need to substitute 
another driver, the need to wear uniforms, record keeping and time keeping.  

In analysing the drivers’ contracts, the Commission relied heavily on the High Court 
decision of Mr. Justice Edwards in Minister for Agriculture v. Barry [2011] IEHC 
43 and utilised Edwards J.’s sequence of legal questioning to determine the nature 
of the relationship. The Commission also carried out an in-depth legal analysis of the 
tests of; substitution, control, integration, enterprise, business opportunity, etc. and 
noted that such analysis lead to the “unequivocal conclusion that the contracts are 
contracts of service”.  
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Employers should note that the fact that the drivers were so integrated into the 
business of the employer resulted in them being held to be employees. In relation to 
the integration test, the Commission held that the core aspects of the business must 
be examined. Given that the component of delivery was extremely important, this 
was a core function of the business. The Commission highlighted that it is not 
possible to outsource delivery as this was the very service the business was 
established to provide, noting the following; 

 

It seems to me that where it can be established that a driver carries out a 
service which the business was established to provide, the work of the drivers 
is integral to the business and is not merely accessary to it. The integral 
nature of the work of the drivers to this business raises the implication that in 
ordinary course they would be employees.  

The Commission was of the view that, if the delivery service was carried out by 
contractors who were truly independent of the company, the contractors would not 
be wearing HotFood’s branded clothing and would not be driving HotFood’s branded 
vehicles.  

While such a determination is not binding on other fora such as the WRC or other 
Courts, it will of course be persuasive. The Commission has also been requested to 
state and sign a case for the opinion of the High Court. Although the decision relates 
to the nature of the relationship between parties for tax purposes, it provides a timely 
reminder of the implications of utilising independent contractors to complete work 
which is essential to the operations of an employer’s business.  

In late 2018, Revenue released an updated guidance on the tax treatment of motor 
cycle and bicycle couriers, which is effective from 1 January 2019. The guide sets 
out that, in order to determine the status of a courier for tax purposes, it is necessary 
to examine each case by reference to the Code of Practice for Determining 
Employment or Self-Employment Status of individuals. Revenue will generally 
form the view that motor cycle and bicycle couriers are engaged on a contract for 
services. However, as the HotFoods decision demonstrates, employers need to be 
cognisant that such individuals may be held to be employees if they are sufficiently 
integrated into the business of the employer.  

More recently, a UK case involving a courier classified as “self-employed” has now 
been referred to the Court of Justice of the EU for clarification on certain rights of a 
“worker” in the UK. The Watford Employment Tribunal referred the case of B v. 
Yodel Network Limited on the 18th September last. While the term “worker” is an 
intermediate category between employee and contractor and is unique to the UK, the 
CJEU will have to consider the following: 

- whether or not the Organisation of Working Time Directive precludes 
 provisions of national law which require an individual to undertake, to 
do or perform all of the work or services required of him/her, “personally” in 
order to fall within the Directive,  

- whether or not the following are material to a determination of worker 
status for the purposes of the Directive: 

o that the putative employer is not obliged to offer work to the 
individual claimant,  
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o that the individual claimant is not obliged to work exclusively for the 
putative employer but may concurrently perform similar services for 
any third party, including direct competitors of the putative 
employer, or; 

o that the particular claimant is not in fact availed himself of the right 
to perform similar services for third parties, where others engaged 
on materially the same terms have done so.  

The Court will also have to consider for the purposes of the Directive how a worker’s 
working time is to be calculated in circumstance where the individual claimant is not 
required to work fixed hours but is free to determine his own working hours within 
certain parameters. The decision may have far-reaching implications for those who 
are considered to be “self-employed” and may impact on the application of the tests 
outlined above.  

 
Watch this space! 
 
4. PROTECTIVE LEAVE DEVELOPMENTS   
 

(i) Parental Leave 

The Parental Leave (Amendment) Act 2019 (“the 2019 Act”) has now been 
commenced and is effective from the 19th July 2019. The 2019 Act both extends the 
period of parental leave to which each parent is entitled and also increases the 
timeframe within which parents must avail of this leave.  

The 2019 Act amends the Parental Leave Act 1998 and provides for the extension of 
the period of unpaid parental leave from the current entitlement of 18 weeks to 22 
weeks from the 1st of September 2019 and to 26 weeks from the 1st of September 
2020. The 2019 Act also increases the age of the child in relation to whom parental 
leave is available from 8 to 12 years of age, as well as extending the time for 
children who have been adopted. Previously, parents of children adopted between 
the age of six and eight years old could avail of the leave in respect of the child up to 
two years after the date of the adoption order. The 2019 Act now extends this time 
and provides that leave may be taken up to two years after the date of the adoption 
order for children who have been adopted between the ages of 10 and 12 years old.  

In terms of retention of records, it is also important to note that the 2019 Act provides 
that records in relation to parental leave should be retained for a period of 12 years.  

In early October, the Government published the Parent’s Leave and Benefit Bill 
2019, (“the Bill”), which introduces the concept of paid parent's leave for employees 
in Ireland for the first time. The Bill provides employees with two weeks of paid 
parental benefit during the first year from the date of a child’s birth or adoption. The 
Bill is currently before the Seanad, Second Stage and is expected to complete 
passage through both Houses before 1 November 2019.  

Announcing the publication of the Bill, Minister Flanagan estimated up to 60,000 
people could benefit from the scheme in a full year. Making the point that the 
Government is prioritising families, he said:  
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“Having a new baby is a magical time, but it can also be very challenging. We want 
to support parents and help give them more opportunities to spend time with their 
children. In both 2017 and 2018 almost 25,000 new fathers availed of the newly 
established 2 week paid Paternity Leave scheme, and I would hope all new parents 
would avail of this new scheme once it is established. The first year of a child’s life is 
one of the most important in terms of the child building a relationship and a bond with 
both parents.”  

Minister Stanton highlighted the Government’s continued commitment to supporting 
working parents and promoting greater work life balance. He said:  

“This legislation provides for two weeks paid parents leave, and it is intended that 
this leave will increase over time. This Bill is a further demonstration of this 
Government’s ongoing commitment to ensuring new parents can enjoy a proper 
work-life balance in the initial few months of their child’s life.”  

Also speaking on the publication of the Bill, Minister Doherty said,  

“This two weeks paid parental leave is an important support for working parents in 
Ireland. The legislation that is currently underway to introduce the payment provides 
for paid parental leave for each parent of a child under one, who is an employee or 
self-employed. This payment is in addition to existing maternity, paternity and 
adoptive leave entitlements. It will provide working parents with a further opportunity 
to spend more time with their new baby during its first year which is of particular 
importance. This Government is committed to extending the leave available to new 
parents over the coming years and making life better for all new and growing 
families.”  

Subject to an employee having made the requisite PRSI contributions, a relevant 
parent will be entitled to take two weeks' parent's leave within the first 52 weeks of a 
child's birth or the day of placement of adoption. Only one period of leave will be 
allowed where a parent has multiple births or adopts more than one child 
simultaneously. The leave can be taken in a continuous period of 2 weeks or in 
separate blocks of one week each. An employee would be required to give 6 weeks’ 
notice to his/her employer and must set out the expected date on which the leave will 
begin and the duration of the planned leave. Parents leave cannot be transferred 
between parents other than in specified circumstances, such as the death of a 
parent. 

The benefit will be paid by the State at the same rate as the current State Illness 
Benefit (€245 per week) – i.e. the parent's benefit. Significantly, the Bill does not 
oblige employers to pay employees while on parent's leave. It will be up to each 
employer to decide whether they wish to top up an employee's parent's benefit and, 
if so, by how much. 

All relevant parents will be entitled to this leave. This includes:  

 parent of a child, a spouse, civil partner or cohabitant of the parent of a child 

 a parent of a donor-conceived child 

 adopting parent or parents of a child 

 the spouse, civil partner or spouse of the adopting parent of the  child and 
each member of a married couple of the same sex, a  couple that are civil 
partners of each other, or a cohabiting  couple of the same sex. 
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Employers are entitled to postpone the commencement of parent's leave where 
taking the leave would have a substantial adverse effect on the operation of the 
employer's business. For example, seasonal variations in the volume of work 
concerned and the number of other employees also taking parent's leave. Employers 
cannot postpone the leave for more than 12 weeks. 

Absence on parent's leave will not affect the employee's rights (other than the right 
to remuneration) and employees are entitled to protection from penalisation, 
including dismissal, and unfair treatment for exercising their entitlement to parent's 
leave. The employee has an entitlement to return to his/her normal job and to the 
same terms and conditions of employment before they commenced the parent's 
leave 

The Workplace Relations Commission can order the granting of the parent's leave 
and/or compensation of up to two weeks' remuneration where there is a breach. For 
example, where an employee postpones an employee's parent's leave but does not 
permit them to take it within 12 weeks. 

Employers will now need to update their internal policies and procedures to cater for 
this new statutory leave. Employers will also need to outline the 
application/notification process and employee's statutory rights while on parent’s 
leave.  

(ii) EU Directive on Work-Life Balance 

As outlined above, the new EU Directive on Work-Life Balance (“the Directive”) was 
adopted in June 2019 and will need to be implemented by Member States by the 
middle of 2022. The Directive deals with protective leave for parents and family 
carers and aims to provide greater flexibility to people in terms of a better balance 
between work and life.  

In relation to paternity leave, the Directive will provide that parents of a child (other 
than the mother) will be able to take at least 10 working days of paternity leave 
around the time of the birth of the child. Such leave will have to be paid at least at 
the level of sick pay.  

Under the Directive, each parent will be entitled to four months parental leave and 
will be permitted to request to take the leave in a more flexible form than the existing 
requirement. Requests for remote working, part time working and other flexible 
arrangements must be considered.  

An individual’s right to carers’ leave is currently not recognised at an EU level and 
under the proposed Directive, all employee will have the right to five working days of 
carers’ leave per year.  

Interestingly, a private members bill, the Shared Maternity Leave and Benefit Bill 
2018 was debated before Dáil Eireann in late 2018. The Bill proposed allowing 
pregnant employees share their entitlement to ordinary maternity leave and 
maternity benefit with the father of the child, the spouse, civil partner or cohabitant of 
the mother of the child. Such leave was to be referred to as “shared leave”. That bill 
was not supported by the Minister for Employment Affairs and Social Protection, 
Regina Doherty, who highlighted the danger that movement towards shared leave 
may dilute the security that mothers and their young children have enjoyed up to now 
and may lead to some employers putting pressure on mothers to cut short their 
maternity leave and to return to work. She also noted that it may be problematic for 
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employers to have more workers absent on maternity leave for shorter periods than 
for an employer to manager the absence of a female employer for 26 weeks.  

It remains to be seen whether a revised version will be developed to fall in line with 
the UK model of shared parental leave during the first year of a child’s life. The focus 
at present seems to be on expanding parental leave in a more general sense rather 
than specifically during the first year of a child’s life.  

 

5. WELLNESS INITIATIVES AND ABSENTEEISM IN THE WORKPLACE  

As reported by journalist Amelia Heathman in the Evening Standard recently, anxiety 
is a growing issue in the UK. According to AnxietyUK, one in six adults experience 
some form of “neurotic health problem”, with anxiety and depression being the most 
common. The World Health Organisation predicts that by 2030, mental health 
problems will be the leading cause of mortality globally. 

Ms Heathman goes on to report that, in the London tech scene, there is a growing 
trend of “workplace wellness” start-ups, aiming to tackle the wider effects of stress 
and anxiety on the UK’s working population. For instance, Spill. Founded by Calvin 
Benton and Gavin Dhesi in 2017, which is a therapy chat app aims to democratise 
access to counselling. Companies pay to access Spill’s services, and then offer it as 
a benefit to their employees. 

In Ireland too, workplace wellness have moved centre stage with many employers 
introducing wellness programmes and initiatives designed to attract talent and also 
designed to proactively address absenteeism in the workplace.  

In terms of talent attraction, younger generations are actively looking for employers 
with comprehensive wellness programmes in place. 

Every employer faces issues around absenteeism at some point in time. Employers 
need to be cognisant of how to address these issues and how best to avoid the 
issues developing. The implications of high levels of absenteeism can be very 
serious for a business and can impact on the collective productivity of a whole team. 
Continued absences can have a significant impact on general staff morale and can 
affect the overall culture within a business.  

According to a 2018 Department of Health Research paper, “An Umbrella Review of 
the Effectiveness and Cost-Effectiveness of Workplace Wellbeing Programmes”, 
there is strong evidence that workplace health promotion programmes have a 
favourable effect on workability and sickness absences.  

One of the key steps in avoiding high levels of absenteeism is recognising what is 
causing absences and utilising practical interventions in a proactive manner. While 
issues may arise in relation to both short term and long term absences, the practical 
interventions discussed below should reduce absenteeism generally across a 
workforce.  

In terms of reducing short term absences, line managers should be trained in 
absence management and be proactive in enforcing the employer’s Absence 
Management Policy. Line managers should also ensure that they are conducting a 
return to work interview after every absence. Regular training on the services 
provided by the occupational health professionals should also be provided to all 
members of the management team.  
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A number of practical interventions can also be implemented to prevent long term 
absences developing. Line managers should focus on maintaining contact with 
employees who are on long term sick leave and should consider seeking medical 
advice where appropriate. If returning employees require accommodation, records 
should be retained of all efforts to consider reasonable accommodation such as 
reduced hours, duties, working from home or alternative roles etc.  

 

One of the main wellness initiatives provided by employers is the provision of an 
Employee Assistance Programme (“EAP”). Many employees, and indeed 
management, may be unaware of the wide services that are offered by EAP, which 
is generally available 24 hours a day, 7 days a week and are accessible by phone, 
email and online. They are usually designed to cover a wide range of issues 
including work, family and personal issues. Employers should invite their EAP 
provider to give a talk onsite to educate employees on what services are covered by 
the EAP. Details of the EAP should be provided to employees on a regular basis and 
management should speak openly with employees about the benefits of participating 
in such a programme.  

 
6. BREXIT DEVELOPMENTS  

There are undoubtedly countless challenges presented for Irish employers by Brexit. 
Uncertainty still surrounds the future of the Common Travel Area (the “CTA”). The 
CTA pre-dates Ireland and the UK’s membership of the EU, however it has never 
been legislated for.  

The Irish Government has noted that the CTA is recognized in Protocol 20 to the EU 
Treaties, which acknowledges that Ireland and the UK may continue to make 
arrangements between themselves relating to the CTA while fully respecting the free 
movement and other rights of EU citizens and their dependents and highlights that 
Protocol 20 will continue to apply to Ireland after Brexit.  

The Queen’s Speech on the 14th October last, has confirmed that a Bill will be 
introduced to end freedom of movement once the UK leaves the EU and introduce a 
points-based immigration system from 2021. 

Delivered from the House of Lords, the monarch announced that “an immigration bill, 
ending free movement, will lay the foundation for a fair, modern and global 
immigration system”. 

“My government remains committed to ensuring that resident European citizens, who 
have built their lives in, and contributed so much to, the United Kingdom, have the 
right to remain.” 

It was confirmed that the bill would make EU citizens arriving after January 2021 
subject to the same UK immigration controls as non-EU citizens, “to enable the 
government to deliver a single global immigration system based on people’s skills”.  

Irish citizens should not require leave to enter or remain in the UK once free 
movement is removed. 

On the 15th of January 2019, the Department of Foreign Affairs released the Irish 
Government’s Brexit Contingency and Preparedness Update. In this update, the 
Government outlined that it had had detailed discussions on how best to legislate in 
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order to mitigate the potentially most damaging effects of a no deal Brexit. As part of 
the outline approach, an overview of the Proposed Miscellaneous Provisions 
(Withdrawal of the United Kingdom from the European Union on 29 March 2019) Bill, 
or the “Brexit Ominus Act” as it is affectionately known, was released. The Bill had 
17 parts and was to be accompanied by 20 Statutory Instruments.  

 

The 29th of March last came and went, and the Brexit negotiations rumbled on. The 
Irish Government has continued to advise Irish employers (as best they can!) on the 
most up-to-date steps to be taken. A Brexit Contingency Action Plan Update was 
published on the 9th of July last. The Update notes that it would be “impossible in a 
no deal scenario to maintain the current seamless arrangements between the EU 
and the UK across a full range of sectors, which is currently facilitated by common 
EU membership”. However, the Government has continued to take action to prepare 
for the worst.  

Employers should note that the Government has highlighted the following sectors 
has having low levels of “Brexit preparedness”:  

 Smaller businesses who may not realise that they are trading with the 
 UK, 

 Construction businesses, 

 Manufacturing companies,  

 Agrifood businesses, particularly those in food production, 

 Retail particularly independent shops and hardware stores who source 
products from or through the UK,  

 Hauliers.  

 
7. DATA PROTECTION AND TECHNOLOGY DEVELOPMENTS  
 

As the dust settles after the introduction of the GDPR, the Irish Government is now 
turning its attention to addressing the technology-related issues which have not been 
addressed previously. The Cybercrime Bill has been included in the Government’s 
Legislation Programme for Autumn 2019. The Government has noted that 
preparatory work is underway and the new Bill will give effect to the provisions of the 
Council of Europe Convention on Cybercrime 2001 which have not already been 
provided for in order to allow Ireland ratify the Convention. The Convention deals 
with infringements of copyright, computer-related fraud, child pornography and 
violations of network security and contains a series of powers and procedures such 
as the search of computer networks and interceptions.  

The Department of Justice and Equality is also looking at amending the law in 
relation to interception of communications in an effort to combat organised crime and 
protect national security. A policy document has been published7 setting out the 
Government’s proposals for amending the existing legislation, being the Postal and 

 
7http://www.justice.ie/en/JELR/Pages/Policy_Document_on_proposed_amendments_to_the_legisl
ative_basis_for_the_lawful_interception_of_communications  
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Telecommunications Services Act 1983, and the Interception of Postal Packets and 
Telecommunications (Regulation) Act 1993. This is largely out of date not least 
because it refers only to telecoms and postal services, and not any more advanced 
technological means such as the internet or social media. A Law Reform 
Commission report is expected in relation to investigatory powers relating to this 
topic.   

 

8. BUDGET 2020  

Minister for Finance Paschal Donohoe delivered a cautious budget for 2020 on the 
8th October last which in his own words was “developed in the shadow of Brexit”. 
Minister Donohue cited the increasingly likely no-deal Brexit as the reason for 
deserting plans for income tax cuts and welfare increases. While acknowledging that 
a “No Deal” situation may not arise, the Government hopes that this budget will 
ensure that the necessary resources are available to meet the impact of Brexit. 
Overall, €1.2 billion has been allotted to Brexit measures.  

As reported in the Irish Times on Wednesday 9th October last, Minister Donohoe 
noted that it was “a mostly standstill budget that would make little difference to most 
people’s finances”. The budget for 2020 does not introduce any changes to personal 
tax rates and bands, however, from the 1st January 2020, the employer PRSI higher 
rate will increase to 11.05%.  

Minister Donohoe also noted the significant challenges presented in reducing 
Ireland’s environmental impact. He highlighted the importance of the Climate Action 
Plan and announced that an increase of €6 per tonne in carbon tax. This increase 
will take effect from May 2020. Employers should note that the diesel rebate scheme 
which is used by road haulage operators and passenger transport operators will be 
amended to provide relief from the increase in carbon tax. In terms of other climate 
related taxes, Minister Donohoe also announced that he will be introducing an 
environmental rationale for Benefit In Kind for commercial vehicles from 2023 and 
will extend the Benefit In Kind zero rate on electric vehicles to 2022.  

Regina Doherty acknowledged the lowest-paid workers may not benefit from the 
recommended increase in the minimum wage by 30 cent, to €10.10 per hour, 
because the recommendation that it be increased was made on the basis of an 
“orderly Brexit”.  “We really don’t know if it’s going to be the case,” she said. A 
decision on when the increase will commence will be made when the outcome of the 
Brexit negotiations becomes clear, Ms Doherty said. 

A total of €2 million has been allocated to develop specific activation initiatives for 
particular groups who are “distant” from the labour market. As reported in the 
Journal.ie on 13th October last, at her Budget press conference, Minister Doherty 
said that the Government wants to make it easier for women to re-enter the 
workplace with the introduction of “returnships”. She said women that have taken 
time out of their careers oftentimes have “bucketloads of experience”. The Minister 
said sometimes the only thing they lack is the “confidence and belief in themselves” 
to return to work after a long period of time. 

Returnships are not a new concept and have risen in popularity in the US and parts 
of Europe over recent years, with some companies here in Ireland such as JP 
Morgan, Amazon and Accenture all offer returnship programmes already. 
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While the schemes can vary depending on where someone works, those that take 
part in the programmes, mainly women, are paid for their work and also get training 
and take part in mentoring for a number of weeks or months. 

Officials in the Department of Employment Affairs & Social Protection are understood 
to have already started the work on the new programme. 

The schemes are believed to be popular with technology companies in particular, 
and with an array of firms here, it is hoped many will sign up for the programme. 

It is understood that the minister is taking inspiration from the UK’s Returner 
Programme. 

Returner programmes were introduced in the UK in 2014, with the scheme primarily 
focused on financial services, consulting and STEM. 

In March 2018 the UK Government Equities Office together with Women Returners 
(a consulting, coaching and networking organisation) and Timewise (a social 
consultancy) produced best practice guidance for employers taking on returners to 
the workforce. 

The National Women’s Council has said the increased economic participation of 
women should be a core objective of government policy adding that it is a national 
objective to increase women’s economic participation and Irish competitiveness. 

Key Employee Engagement Programme  

The Key Employee Engagement Programme (“KEEP”) was introduced by the 2017 
Finance Act. Minister Donohoe had acknowledged in last year’s budget that uptake 
on the programme had been very poor. He highlighted that the programme will now 
be extended to company group structures as well as allowing greater flexibility for 
employees to move within such structures. He also noted that the rules of the 
scheme will be adjusted to allow for part-time and family-friendly working 
arrangements for KEEP employees.  

Employment and Investment Incentive  

Changes are also to be made to the Employment and Investment Incentive (“EII”) 
which was introduced last year as a tax relief incentive scheme which allows an 
individual investor to obtain income tax relief on investments for shares in certain 
companies. Minister Donohoe outlined that full income tax relief will now be provided 
in the year of investment rather than splitting it over years one and four. He also 
noted that the annual investment limit will be increased to €250,000 and a new 
annual limit of €500,000 will be provided for investor who are willing to invest in EII 
for ten years or more.  

 
CONCLUSION 
 
Employment law and HR practice in 2019 is being shaped by factors such as 
Ireland’s full employment rate and the need to develop initiatives to attract talent and 
the needs of the generations now entering the workforce. 75% of the workforce will 
be Gen Z and Gen Y by 2025. Their needs include workplace flexibility, clear 
definition of organisational culture, to include things like diversity and inclusion and 
wellness programmes, and the culture in turn being lived in practice throughout an 
organisation. These needs then have to be balanced, from a commercial and 
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business perspective, with the uncertain economic environment in which we are all 
working at present. Interesting times ahead for all employment lawyers and those 
working in the HR profession. 
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