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INTRODUCTION 
 
Welcome to the Review of the Year 2018!  A year in which business confidence is relatively 
high but the Brexit uncertainty casts somewhat of a shadow. 
 
Since last year’s Annual Review, it has been another busy twelve months for business and 
for all employers and HR practitioners. As usual, in order to avoid repetition and to give you 
the most comprehensive review of the year, my “Review of the Year” will focus on what 
RDJ considers to be a number of important legal developments, not covered elsewhere 
during the 2018 Annual Review, impacting on HR practice and procedure, which have 
occurred over the course of the last twelve months (and most of which, it is anticipated, will 
continue to develop over the course of the coming year). All have featured regularly in the 
media of late and are topics with which all HR practitioners and employers should be up to 
date. 
 
In that regard, my Review of the Year 2018 will focus on: 
 

1. Auto-enrollment  
2. Retirement ages and Compulsory Retirement 
3. New Code of Practice/Guidelines 
4. HR Policy Updates 
5. Flexible Working Hours  
6. A New EU Directive on Work Life Balance 
7. Weather Events 

 
I will endeavour to give a brief overview of each of these areas as well as general advices 
and tips for employers to take away from this talk. 
 

1. AUTO ENROLMENT  
 
Ireland’s ageing population, and the challenges presented as a result, is a topic that 
continues to dominate both the headlines and HR practice and there have been a number 
of significant developments in that regard during 2018.   
 
To set the context, according to a report published in August 2018 by the Department of 
Finance, “Population Ageing and the Public Finances in Ireland”, (“the Report”), Ireland’s 
old-age dependency ratio – the number of retirees as a fraction of the number of workers – 
is set to double over the coming decades, from 21 per cent at present to a peak of around 
46 per cent in the middle of this century. Put another way, there are currently around 5 
persons of working age for each person aged 65 and over; by 2050, the equivalent figure 
will be just over 2. The Report outlines that this will involve increased outlays in 
demographically-sensitive components of public expenditure, such as pensions and 
healthcare.  
 
The Report sets out that in many advanced economies – the US, EU, Japan – a 
demographic turning point has already been reached: the number of people of 
working age has peaked and is on a clear downward trajectory. As a direct 
result, economic growth rates are slowing and demographically-sensitive public 
expenditure is rising in many of these countries. The challenges currently facing 
policymakers in these regions provide a useful snap-shot of the challenges that 
demographic change will bring for Ireland in the not-too-distant future. While 
Ireland’s demographic structure is relatively favourable at present, shifting 
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Outlined in my Review of the Year 2017, 87% of the Citizens Assembly recommended the 
introduction of some form of mandatory pension scheme to supplement the state pension 
and 88% said that the pension should be benchmarked to average earnings. This concept 
of a mandatory pension scheme, or auto enrolment, derives from a concern that most Irish 
workers are not saving enough, or indeed at all, for their retirement years and that many 
people will be faced with a serious reduction in their living standards when they retire. 
 
It seems as if a mandatory pension scheme is now indeed on the horizon and, in that 
regard, as the snow was falling in late February, the Roadmap for Pensions Reform 2018 – 
2023 (“the Roadmap”) was published by the Government.  The Roadmap is an ambitious 
five year pension’s roadmap, proposing reform in a number of key areas of the Irish 
pension system.  
 
One of the key proposals in the Roadmap is the introduction of an Automatic Enrolment 
Scheme (the “Scheme”) by 2022.  In short, the Scheme would require employers who do 
not have a private pension scheme in place to enroll employees automatically into a 
retirement savings scheme.   
 
On 22 August 2018, Minister Doherty launched a public consultation process and a high 
level draft of the auto enrolment proposal. The public consultation process invites private 
individuals, employers and representative groups to share their feedback on the draft 
proposal. 
 
The draft proposal for a new Automatic Enrolment Retirement Savings System together 
with other support documents is available on www.welfare.ie/consultations.  
 
The Scheme envisages that PAYE workers who earn more than €20,000 will be subject to 
auto-enrollment to a pension scheme in 2022 if they are not already members of a Scheme.  
It is thought that this will affect over 850,000 workers. 
 
The Scheme involves workers having to pay up to 6% of their gross pay towards their 
pension annually.  As published, the Scheme would initially require a 1% contribution in 
2022 which would increase every year until a 6% contribution is achieved by 2027. 
 
As the law currently stands, there is no obligation on employers to contribute to or provide a 
pension scheme for their employees.  The auto-enrollment proposal will require employers 
to match contributions of their employees up to a salary of €75,000.  The State will then 
contribute €1 for every €3 saved by the employee. 
 

demographics in the coming decades will result in a slower pace of economic 
expansion and put significant pressure on the public finances.  
 
The Report notes that a range of policy reforms, such as increases in the State 
Pension age, have been implemented to mitigate the costs associated with the 
‘greying’ of the population.  However, according to the Report, an increase in both 
the employment rate of older workers (for instance by linking retirement age to life 
expectancy) and of those of working age (by addressing barriers that weigh on 
female participation rates) could help to mitigate the impact of population ageing 
on the public finances. However, additional measures – including fiscal restraint in 
non-age related spending – will be necessary to safeguard the sustainability of 
the public finances.  
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It has been acknowledged that the proposal is designed to generate discussion and will 
undergo amendment if required following the public consultation period.  That public 
consultation is on-going and is set to end on 4 November 2018. 
 
This proposal is a significant development and would bring Ireland in line with other OECD 
countries who have mandatory earnings related elements to their retirement saving in place 
at the moment.  As it currently stands, Ireland is one of only two OECD countries without 
some form of pension contribution or auto-enrollment scheme in place. 
 
In anticipation of auto-enrolment, it is worth looking to the UK where auto enrollment 
commenced in October 2012.   Prior to the scheme commencing, the UK’s pension scheme 
membership was in steady decline.  Membership had decreased around 10% between 
1997 to 2012.  It was also noted that over 11.3 million people were not making contributions 
to their own private pension schemes. The scheme itself has been rolled out gradually in 
the UK, with the larger employers being the first to enroll, and smaller employers being 
phased in in October 2017.  This was determined by the payroll size of companies.  By way 
of example, companies with over 50,000 employees on their payroll commenced the 
process in 2012, while companies with between 30 – 58 employees began the process in 
2015.  The scheme applies to employees over the age of 22 and below the stage pension 
age who earn above £9,440 per annum. 
 
The UK legislation specifies certain minimum levels of contribution levels for employers who 
can also choose to increase their contributions, if they so wish.  The minimum contribution 
levels for employees is set at 2% in total.  The contribution levels are now at 8% as of 
October 2018.  This 8% is broken down with the employer contributing 3%, the employee 
contributing 4% and the remaining 1% is tax relief.  There is an obvious risk however, that 
this minimum contribution of 8% will lead employees into a false sense of security that they 
will have a pension, but the contribution itself may not be sufficient to allow the retiree’s to 
live comfortably.  
 
So, how has the implementation process in the UK gone?  In the first year, which was 
focused on the largest employers, over 1,100 employers registered.  This, in turn, meant 
that over 6.7 million employees were automatically enrolled.  According to Charles 
Counsell, the executive director of the Pensions Regulator in the UK, one of the key 
lessons learned was that employers “will have [their] own unique challenges depending on 
[their] structure – we advocate starting 18 months ahead”.  The planning ahead referred to 
the importance for employers to be aware that they need to set up a plan and must bear in 
mind the “capacity of the pension industry and adviser availability”.  A recommendation 
would be to seek out this information at least 6 months in advance of starting the planning 
process.  Employers should bear in mind that, if the Irish auto enrolment legislation mirrors 
that of the UK, they will have to register and provide the relevant data to their providers.  
This will ultimately be a time consuming task.  Payroll software will also need updating for 
the implementation of this scheme.  Again, this should be done 6 months in advance.  The 
importance of effective communication with employees in relation to the scheme was also 
noted, particularly when the UK legislation makes it clear that employers cannot induce 
employees to opt out.   
 
In terms of positive outcomes from the implementation of the scheme in the UK, 73%1 of all 
employees are now active members of a pension scheme. The extra annual contributions 
by 2019-2020 are set to be valued at approximately £19.7 billion which is all down to auto-

                                                           
1 2017 figures 



5 
 

enrollment.  A noted negative side of the scheme is that many employees are too close to 
retirement to begin saving into their pension.  A further negative noted from the UK’s 
implementation of auto enrollment was the complexity of the employers’ guidance which 
extends over hundreds of pages.  The rules were also quite complex. 
 
By way of further example of a system that works well, it is worth mentioning the collective 
defined contribution plans implemented in the Netherlands.  The Dutch collective funds are 
commended by many commentators in the UK for their transparency in costs and scale.   
 
Interestingly, the weakest point of the Dutch pension scheme, according to Michael Visser, 
a pension’s specialist at Tilburg University in the Netherlands, is “the pension provision for 
[the] self-employed”. 
 
While the prospect of implementing auto-enrollment in Ireland is a significant development 
in terms of pensions and retirement here, from the above we can see that there is much to 
consider prior to rolling out the Scheme.  It will be interesting to see the recommendations 
arising from the consultation phase once it ends and the output is published. 
 

2. RETIREMENT AGES AND COMPULSORY RETIREMENT 
 
Leaving aside the issue of pensions, and turning to the issue of retirement ages, an 
interesting development during the past twelve months for those in the public sector is the 
progress of the Public Service Superannuation (Age of Retirement) Bill 2018. The Bill 
introduces a new compulsory retirement age of 70 for public servants. The Bill is currently 
before the Seanad, 5th Stage, and applies only to those public servants who were recruited 
before 2004 who currently have a compulsory retirement age of 65. The reason for this is 
that the Single Pension Scheme already provides that those who were recruited since 2012 
have a retirement age of 70 and there is no compulsory retirement age for those recruited 
between 2004 and 2012.  
 
There are certain categories of employees to which the Bill does not apply, including 
Gardaí, firefighters, members of the Defence Forces, prison officers or any public servants 
with no retirement age.  
 
The Bill also gives the Minister the power to increase the retirement age further taking 
particular factors into consideration. The Bill will continue to progress through the Seanad 
and then the Dáil and we will be watching its progress closely over the coming months. 
 
With the exception of certain public sector occupations, there is no set mandatory 
retirement age in Ireland. There is also no prohibition on employers setting a certain age at 
which employees must retire. While the State pension age has increased to 66, and will 
ultimately rise to 68 over the coming years, this does not mean that employers have an 
obligation to set a mandatory retirement age to match the State pension age.  They are 
entirely separate issues from a legal perspective. 
 
The Employment Equality Act 1998 prohibits unfavourable treatment by an employer based 
on 9 grounds of discrimination, and age is one of these 9 grounds. However, the Act goes 
on to state at s. 34 (4); “it shall not constitute discrimination on the age ground to fix 
different ages for the retirement (whether voluntarily or compulsorily) of employees or any 
class or description of employees.” 
 
However, while this provision of the Employment Equality Act 1998 gave employers the 
discretion to set retirement ages as they saw fit, it appeared to be in conflict with EU law 



6 
 

(European Council Directive 2000/78/EC), which requires any form of discrimination based 
on age to be objectively justified. Regardless of the absence of this requirement in domestic 
legislation until quite recently, the Irish courts and tribunals have tended to follow the 
European approach of the CJEU due to the need to harmoniously interpret EU law and 
national law. 
 
To address this gap in our domestic legislation, the Equality (Miscellaneous Provisions) Act 
2015 (“the Act”) was enacted, which amended the rules on mandatory retirement and age 
discrimination in this country to bring Irish law fully in line with EU law. The Act introduced a 
legal requirement that mandatory retirement ages must be objectively justified by the 
employer. The Act was signed into law on December 10th 2015 and was fully commenced 
on January 1st 2016. 
 
With the introduction of the Equality (Miscellaneous Provisions) Act, 2015, while the right of 
employers to fix a mandatory age of retirement still exists, it is now only permitted if: 
 

(a) it is objectively and reasonably justified by a legitimate aim; and 
(b) the means of achieving that aim are appropriate and necessary. 
 

It is also noteworthy that, prior to the Act, it was not discriminatory for employers to offer 
fixed term contracts to employees once they reached the employer’s mandatory age of 
retirement. Under this new legislation, fixed term contracts may still be legitimately offered 
to those at retirement age. However, the same requirement of objective justification that 
now applies in the context of setting the mandatory retirement age is now also applicable to 
such fixed term contracts. The issuing of such fixed term contracts to employees who have 
reached the employer’s retirement age has become more popular in recent years.  Perhaps 
this is due to the rising State pension age, and so this legislative change is set to have a 
quite an impact on employers. 
 
Recent Case Law Developments 
 
A number of high profile cases recently illustrate the difficulties faced by employers when 
deciding upon and implementing a compulsory retirement age. In October 2017, Dr Paul 
Quigley2 was granted a mandatory interlocutory injunction restraining his employer, the 
Health Service Executive (“HSE”), from forcing him to retire on attaining the age of 65.  By 
way of background, Dr Quigley was employed as a GP with the HSE since 1998 and 
specialises in substance abuse.  In September 2017, Dr Quigley was informed that his 
employment would terminate the following month, that being his 65th birthday. 
 
The contract of employment in question had been negotiated in 2001 and it did not contain 
any reference to a retirement age.  In fact, the contract explicitly stated that it was for an 
indefinite period.  Evidence was also submitted to the court asserting that there were 
doctors in the HSE who were over the age of 65. 
 
Mr Justice Gilligan stated that, if the HSE intended doctors to retire at the age of 65, it 
should have explicitly stated that in the contract.  It was further held that Dr Quigley had a 
strong case that is likely to succeed and damages would not be an adequate remedy to 
compensate for the financial or reputational damage that a wrongful compulsory retirement 
would result in. 
 

                                                           
2 Dr Paul Quigley v HSE, [2017] IEHC 654 
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In March 2018, in the high-profile case of Valerie Cox v RTE3, the claimant argued age 
discrimination on the basis of her employer forcing her to retire at the age of 65.  Ms Cox 
was employed by RTE as a journalist and broadcaster.  Ms Cox had quite an unusual 
situation in that she had two concurrent contracts of employment.  The first was a full time 
contract of employment which commenced in 2004 and was terminated in March 2016 on 
the date of her retirement on compulsory grounds.  She was paid an annual salary in 
respect of this contract.  The second contract was a casual or irregular contract which 
commenced in 2003.  She was paid a daily rate for work carried out under this contract. 
 
Ms Cox lodged two claims for age discrimination in the WRC, one in respect of each 
contract.  The claim in relation to her full time contract failed on the basis that it was out of 
time.  The WRC did not accept that there was reasonable cause to extend the period for 
lodging a claim to 12 months.  All employment claims must be issued within 6 months of the 
occurrence or breach. As Ms Cox did not issue her claim until February 2017, this aspect of 
her claim failed. 
 
However, Ms Cox’s claim in relation to her casual contract was successful.  This claim was 
deemed to be within the 6 month period on the basis that Ms Cox did not become aware of 
the fact that she would not be placed on a roster again until December 2016.  This occurred 
when the then Managing Director informed her that she was also deemed retired for the 
purpose of this roster.  The lapse of time between the termination date of her full time 
contract in March 2016 and the date of knowledge in respect of her casual contract was 
justified on the basis that time had to elapse before she was placed on a roster again. 
 
RTE claimed that its “legitimate aim” for implementing a retirement age of 65 was to ensure 
“the progress of younger members of staff and for the rotation of staff”.  They further argued 
that the retirement age was contained in the staff handbook. 
 
The Adjudication Officer held that the staff handbook was ambiguous in terms of the 
compulsory retirement age.  The staff handbook provided that eight months before reaching 
his/her 65th birthday a staff member would be notified that he/she would be required to 
retire at the age of 65, if such a decision had been made.  Evidence had been heard that 
there were other people working on the same programme to which that roster in question 
related who were over the age of 65.  Ms Cox was awarded €50,000 by the WRC who also 
took the further step of reinstating her to her position.  The WRC found that RTE had failed 
to objectively justify the particular retirement age in the circumstances. 
 
A final 2018 case worth noting on the issue of compulsory retirement ages and the 
importance of exercising caution when enforcing such a policy is that of John O’Brien v 
PPI Adhesive Plastics4.  In this case, the existence of a compulsory retirement age was 
contested. 
 
By way of background, the Complainant, who was employed as an Assistant Production 
Manager, informed his employer that he wished to work beyond the age of 65 in February 
2016.  Mr O’Brien took the further step of putting his request in writing which his employer 
accepted that he would work until his 66th birthday.  Mr O’Brien subsequently decided that 
he wanted to work beyond his 66th birthday, which was rejected by the company.  An 
internal appeal of this decision was also unsuccessful.  During the course of this appeal, a 
reference was made to a “2014 agreement” in relation to retirement ages.  Mr O’Brien 

                                                           
3 March 2018 
4 ADJ-00009914, 10 August 2018 



8 
 

indicated that he was not aware of the existence of such a document, nor had he been 
advised of any policy or custom and practice in relation to retirement ages within the 
company.  Evidence was submitted that the Complainant did not have a contract of 
employment or a list of terms and conditions.  He was not a member of a trade union. 
 
Mr O’Brien claimed that he was discriminated against on grounds of age in circumstances 
where he was not permitted to remain in employment beyond the age of 66. 
 
The Respondent submitted that, in relation to their trade union member employees, there 
was an agreement in place in relation to retirement at the age of 65.  In relation to their 
staff/management categories of employee, the retirement age of 65 was based on custom 
and practice. 
 
The Adjudication Officer found there was much confusion around the company's retirement 
policy. He was not satisfied that the company operated a universally applied compulsory 
retirement age, that the company's mandatory retirement age satisfied a legitimate aim or 
that the means to achieve that aim were appropriate and necessary. 
 
He therefore found that the Complainant had been discriminated against on grounds of age.  
The Respondent was ordered to pay compensation in the sum of €35,000, which equated 
to approximately six months’ pay.   
 
What can we learn from these cases? 
 

 In order to enforce a compulsory retirement age, employers must be able to 
establish that one exists in the first place and that it is objectively justified. 

 Employers must therefore be very definite in terms of the wording in staff handbooks, 
employment contracts and internal policy documents. Consistency is key.  

 Employers should also note that it is permissible to have different compulsory 
retirement ages for different groups or categories of employee as long as there is a 
valid explanation for the differences. 

 What is also important to note is that because the test is objective, there is an 
increased possibility of a compulsory retirement age being challenged by employees. 
With that in mind, the following is a summary list of some practical considerations for 
an employer: 
 

1. There must be a definite retirement age and it must be objectively justified.  
 

2.  Similarly, if there are fixed term or specified purpose contracts used to expend 
retirement, they too need to be objectively justified in the circumstances. 

  
3.  Where contractual retirement ages or retirement policies are already in place, 

employers should review same with a view to ensuring that they are consistent.  The 
employer should be able to explain the legitimate aim they are seeking to achieve 
and the reason why the particular age is the appropriate mechanism for achieving 
the legitimate aim. 

 
4. Once the legitimate aim has been established by the employer, they should ensure 

that they are in a position to back up the objective justification with some evidence.  
  

5. It may also be appropriate for an employer to facilitate a request to work beyond a 
compulsory retirement age and, in those circumstances, it is important that an 
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employer is consulting with their employees in advance of any retirement date and 
considering the manner in which such requests will be managed.  Again, this should 
be reflected in the employer’s retirement policy, which should be drafted using the 
new WRC Code of Practice and the IHREC Guidelines, discussed further below. 

 
3. NEW CODE OF PRACTICE/GUIDELINES 

 
(i) WRC Code of Practice 

 
In 2016, an Interdepartmental Group on Fuller Working Lives (“the Group”) reported to the 
then Minister for Public Expenditure and Reform, Pascal Donohoe, that retirement at the 
age of 65 was increasingly impractical.  That Group said that workers and employers need 
to accept that working for longer is both necessary and desirable. One of the Group’s 
recommendations was that the then LRC issue a Code of Practice. The LRC has since 
become the WRC and, just in advance of the Christmas break, the WRC published  S.I. No. 
600/2017 - Industrial Relations Act 1990 (Code of Practice on Longer Working) 
(Declaration) Order 2017 (“the Code”) which sets out best practice over the following 
headings; 
 

1. Utilising the skills and experience of older workers. 
 

2. Objective justification of retirement. 
 

3. Standard retirement arrangements. 
 

4. Requests to work longer. 
 
The Code reminds employers of the current legal position on setting mandatory retirement 
ages in the workplace.  
 
Objective Justification 
 
The Act is silent on what is needed to satisfy requirements of objective 
justification.  However, previous decisions of the European and Irish Courts do provide 
some useful guidance and the Code, in turn, sets out dome examples of what might 
constitute a legitimate aim of the employer, thereby providing the objective justification 
necessary for a mandatory retirement age.  The examples set out in the Code are as 
follows; 
 

 Intergenerational fairness (allowing younger workers to progress); 
 

 Motivation and dynamism through the increased prospect of promotion; 
 

 Health and Safety (generally in more safety critical occupations); 
 

 Creation of a balanced age structure in the workforce; 
 

 Personal and professional dignity (avoiding capability issues with older employees); 
or 

 
 Succession planning. 
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The Retirement Process 
 
The Code provides that it is good practice for an employer to notify an employee of the 
intention to retire her/him on the mandatory retirement date, within 6-12 months of that 
date.  This allows for reasonable time for planning, arranging advice regarding people 
succession etc.  The Code provides that the initial notification should be in writing and 
should be followed with a face-to-face meeting which should focus on addressing the 
following; 
 

 Clear understanding of the retirement date and any possible issues arising; 
 Exploration of measures (subject to agreement) which would support the pathway to 

retirement, for example flexible working, looking at alternative roles up to the date of 
retirement; 

 
 Transitional arrangements in regard to the particular post; and 

 
 Assistance around guidance and information. 

 
Requests to Work Longer 
 
The Code provides that all requests from employees to work beyond their mandatory 
retirement age should be considered carefully and the following matters must be 
considered by the employer and employee in this regard; 
 
For the Employee 
 

 Is the employee confident that he/she can continue to perform the role to the 
required standard? 

 
 Can flexible working options or alternative roles be considered? 

 
 What is the duration of the extension being sought? 

 
 Are there any pension implications? 

 
 Are there contract of employment implications? 

 
For the Employer 
 

 Are there good grounds on which to accept or refuse the request e.g. can the 
retirement be justified on a legitimate and objective basis? It is important to note that 
the Equality (Miscellaneous Provisions) Act 2015 requires that a fixed-term contract 
post-retirement age must be objectively justified.  Unfortunately, the Code does not 
provide any guidance on, or examples of, what might be acceptable objective 
justification for placing an employee on a fixed term contract post-retirement age. 

 
 What are the objective criteria applicable to the request? This should form the basis 

of any assessment of a request to work beyond retirement age to ensure an equal 
and consistent approach to addressing this and other future requests. 

 
 How would the arrangements for the employee remaining on in the workforce be 

contractually framed (e.g. fixed term contract)? 
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 Could granting the request be on the basis of a more flexible working arrangement 

(e.g. less than full hours or an alternative role)? 
 
Request to Work Longer Procedure 
 
The Code sets out a procedure for engagement between an employer and an employee 
who has requested to work beyond their retirement date.  This procedure should now be 
adopted (and adapted where necessary and/or appropriate) by all employers and managers 
should be trained on this procedure in order that requests to work longer are dealt with in 
accordance with the Code. 
 

1. The employee should make such a request in writing no less than three months from 
the intended retirement date to be followed up with a meeting between the employer 
and employee. This meeting gives both the employee an opportunity to advance the 
case and allows the employer to consider it. It is important that the employee is 
listened to and that any decision made is on fair and objective grounds. 

 
2. The employer’s decision should be communicated to the employee as early as is 

practical following the meeting. 
 

3. Should the decision be to offer a fixed-term contract post-retirement age, the period 
should be specified, setting out the timeframe, and the legal grounds underpinning 
the new contract should be made clear (i.e. fixed term contract). It is good practice to 
include a reference that the decision is made solely having regard to the case being 
made by the employee and does not apply universally. 

 
4. Where the decision is to refuse the request, the grounds for the decision should be 

set out and communicated in a meeting with the employee. This will help the 
employee to understand why the request has not been granted, and give the 
employee confidence that his/her case has been given serious consideration and 
that there are good grounds for refusing the request. The applicant should have 
recourse to an appeals mechanism, for example through the normal established 
grievance procedures in the organisation. 

 
5. An employee may be accompanied to a meeting by a work colleague or union 

representative to discuss a request to the employer to facilitate working longer and in 
any appeals process around same. 
 

(ii)  IHREC Code of Practice 
 

In April 2018, the Irish Human Rights and Equality Commission published guidelines (“the 
Guidelines”) for employers and employees to seek to ensure that older workers, who wish 
to continue in employment, are not discriminated against in Irish workplaces. 
 
The Guidelines focus on the threat of discrimination arising from the offering of fixed-term 
contracts to persons over the compulsory retirement age. It considers practical issues that 
arise from granting fixed-term contracts to employees who are over the compulsory 
retirement age, and explain how these issues may be addressed by both employers and 
employees. 
 
Furthermore, the Guidelines consider the setting of retirement ages, and the dismissal of 
employees who reach the normal retirement age. Both of these actions are subject to the 
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requirement of “objective justification”. The Guidelines explore what “objective justification” 
means and what the relevant test involves. 

 
The Guidelines serve a dual purpose: they equip employers in meeting obligations under 
the Employment Equality Acts; and they inform employees about their right to equal 
treatment in the workplace. 
 
The Guidelines provide that, in order for an employer to objectively justify the offering of a 
fixed term contract to a person over the compulsory retirement age, it is first necessary for 
the employer to establish that the employee concerned is in fact subject to a compulsory 
retirement age.  
 
Where the employee is not subject to a compulsory retirement age, then an employer will 
not be in a position to objectively justify the offering of a fixed term contract of employment. 
The Guidelines remind employers that, generally, the fixing of a compulsory retirement age 
will require to be objectively justified prior to the commencement of the employment 
relationship (unless a compulsory retirement age is introduced or varied after the 
commencement of the employment relationship).  
 
The offering of a fixed-term contract to a person over the compulsory retirement age will 
generally require to be objectively justified.  This will either be at the point at which either an 
existing employee, or a prospective employee, is offered a fixed-term contract rather than a 
contract of indefinite duration, solely on the basis that he or she is over the compulsory 
retirement age for the employment concerned.  
 
The objective justification advanced for (a) fixing a compulsory retirement age, and (b) 
offering a fixed term contract to a person over the compulsory retirement age, may not 
necessarily be the same. 
 
The Guidelines acknowledge that the test of objective justification is a complex one, and 
can be difficult for both employers and employees to apply in practice. In seeking to 
objectively justify the offering of a fixed term contract to a person who is over the 
compulsory retirement age, the following questions may be asked –  
 

1. is the aim pursued in offering a fixed term contract legitimate?  
 

2. Is the offering of a fixed term contract objectively and reasonably justified by that 
aim? 

 
3. is the offering of a fixed term contract an appropriate and a necessary means for 

achieving that aim? 
 
Legitimate aim  
 
Differences in treatment on the grounds of age may be objectively justified by a range of 
legitimate aims, including legitimate employment policy, labour market and vocational 
training objectives. 
 
The following have been identified as amounting to legitimate aims which are capable of 
objectively justifying differences of treatment on the grounds of age for the purposes of the 
Employment Equality Directive and/or the Employment Equality Acts –  
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a. preserving the operational capacity of the armed forces, police, prison or emergency 
services; 
 

b. promoting the vocational integration of unemployed older workers; 
 

c. encouraging recruitment; 
 

d. sharing employment between the generations; 
 

e. establishing a balanced age structure within a particular employment; 
 

f. workforce planning; 
 

g. avoiding disputes concerning employees’ fitness to work; 
 

h. the protection of health and safety; 
 

i. promoting the access of young people to professions; 
 

j. ensuring the best possible allocation of positions between the generations within a 
given profession 

 
This list is not exhaustive. In principle, an employer may justify the offering of a fixed term 
contract to a person over the compulsory retirement age by reference to any legitimate aim.  
For an aim to be legitimate, however, it must correspond to social policy objectives, related 
to employment policy, labour market, or vocational training. The aim should correspond to a 
public interest, rather than a purely private interest particular to the employer, such as cost 
reduction or improving competitiveness, though employers are to be afforded a degree of 
flexibility in this regard. 
 
While commercial and financial considerations may underpin employer policy with respect 
to the offering of fixed term contracts over compulsory retirement age, such considerations 
cannot in and of themselves constitute a legitimate aim. 
 
Objective justification  
 
It is not sufficient for an employer simply to identify a legitimate aim which may in principle 
be capable of justifying the offering of a fixed term contract to a person over the compulsory 
retirement age.  
 
An employer must also establish that the offering of a fixed term contract is objectively 
justified by the legitimate aim relied upon. Mere generalisations as to the capacity of such a 
measure to contribute to legitimate employment policy, labour market, or vocational training 
objectives are insufficient to show that the aim pursued justifies a difference in treatment on 
grounds of age.  
 
Employers should be in a position to provide concrete evidence that the offering of a fixed 
term contract, having regard to all of the relevant circumstances of the employment 
concerned, is rationally connected to the legitimate aim pursued.  
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Appropriate and necessary means  
 
Offering a fixed term contract to a person over the compulsory retirement age must be both 
an appropriate and a necessary means of achieving the legitimate aim relied upon by the 
employer.  
 
Where offering a fixed term contract to a person over compulsory retirement age goes 
beyond what is appropriate and necessary to obtain the legitimate aim pursued by the 
employer, this will fall outside the exemption provided for under the Employment Equality 
Acts, and may amount to discrimination on the grounds of age. 
 
Genuine occupational requirements  
 
A difference in treatment on grounds of age may not amount to discrimination where, by 
reason of the nature of the particular occupational activities concerned or the context in 
which they are carried out, such a characteristic constitutes a genuine and determining 
occupational requirement, provided that the objective is legitimate and the requirement is 
proportionate. 
 
In particular, it is an occupational requirement for employment in the Garda Síochána, the 
prison service, or any emergency service that employees are fully competent and capable 
of undertaking the range of functions that they may be called upon to perform so that the 
operational capacity of such services may be preserved. 
 
Where a high level of physical fitness constitutes a genuine occupational requirement for a 
particular employment, particularly in the emergency services or other safety critical 
services, it may be legitimate to retain employees on fixed term contracts beyond the 
compulsory retirement age, subject to periodic medical examination, to ensure that the 
employee concerned continues to be competent and capable of performing the functions 
assigned to him or her. 
 

4. HR POLICY UPDATES 
 
Retirement Policies 
 
Employers should have particular regard to the importance of having an unambiguous 
retirement policy within an organisation, and should be guided by the WRC Code of 
Practice and the IHREC Guidance document referred to above when drafting any such 
policy.  An unambiguous policy will confirm the age of retirement and will detail the purpose, 
scope and procedure both in relation to retirement and in relation to requesting to work 
beyond the compulsory retirement age.  It is also worth including details in relation to the 
appeals process and as with all policies in an organisation reserve the right of the employer 
to review and amend.  A timeline of various dates in relation to notice and exit meetings can 
also be helpful.  However, although the objective justification for implementing a 
compulsory retirement age is vital in terms of validating any particular retirement age from a 
legal perspective, it is not usual practice to include details of the objective justification in a 
retirement policy.  This is because an objective justification may change over the time.  In 
this regard, legal advice should be sought if an employer wishes to include details of the 
objective justification in any such policy. 
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Intoxicants Policy 
 
The recent case of Irish Aviation Authority v Christopher Redden5 highlighted the 
importance for employers to consider implementing an intoxicants policy in their 
organisation.  In this case, the claimant, who was an air traffic controller, was dismissed 
after he failed a blood test which confirmed the presence of alcohol.  This was in breach of 
the company policy.  The claimant took issue with the severity of the sanction, which was 
dismissal. He claimed that it was disproportionate given that he had an alcohol 
dependency.  It was acknowledged that the disciplinary process of itself was fair.  The 
Labour Court held that, although an employer should give an employee with alcohol 
dependency problems an opportunity to seek help, each situation should be decided on its 
own merits.  The relevant factor here was that there was a risk to safety of the public 
involved in his profession.  The Court found that the company had a clear plan in place 
which combined disciplinary, health and wellbeing considerations.  It had adopted a best 
practice approach to drug dependency.  Therefore, the decision to dismiss was held to be 
reasonable. 
 
This case illustrates the importance for employers to exercise caution when dealing with 
employees who display a pattern of being under the influence of alcohol or drugs.  As a 
disability, alcoholism is subject to the rules governing fair procedures and reasonable 
accommodation.  In this regard, before any sanctions or dismissal is enforced the 
appropriate procedures should be applied consistently in a non-discriminatory manner.   
 
Best practice when implementing an intoxicants policy in the workplace is to ensure that 
there is a clear drug and alcohol testing procedure in place which specifies when and how 
testing is to be carried out.  Employers should also consider offering access to an employee 
assistance programme or company doctor. 
 
Social Media Policy 
 
As has been the case in previous years, employers need to be cognisant of the ever 
changing area of social media and the surge in the use of social media in the workplace 
which has taken place over the past number of years. Employers should ensure they 
maintain an up-to-date policy on social media in the workplace and should be certain that 
this policy is communicated to all employees. Such a policy should expressly prohibit the 
inappropriate use of social media by employees and any harassment of employees online. 
The policy should explicitly state the implications of any breach of the policy and set out the 
disciplinary action which may be taken.  
 
Sexual Harassment Policy 
 
In 2018 the global movements #MeToo and #Time’sUp have introduced a shift in focus and 
have encouraged companies to re-evaluate both how they respond to accusations of sexual 
harassment within the workplace, how staff are trained on what constitutes sexual 
harassment and the avenues available to staff who feel they have experienced sexual 
harassment while at work. The WRC 2012 Code of Practice on Sexual Harassment and 
Harassment, while not legally binding, is an important starting point in terms of ensuring 
that a company has the relevant policies and procedures in place. However, it is also 
crucial that companies ensure that employees are aware of these policies and regularly 
updated on any developments. This was demonstrated in the recent case of A Technical 
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Support Agent v A Contact Centre Company6 where the Adjudicating Officer highlighted 
that although the respondent had policies and procedures in place followed the 2012 Code 
of Practice, the employees were not adequately informed of these policies. This decision 
demonstrates that even in circumstances where a company has suitable policies in place 
this will not be accepted if the employees are not educated on these policies. A National 
Survey has been commissioned to report to the Department of Justice examining sexual 
harassment in the workplace.  

 
5. FLEXIBLE WORKING HOURS  

   
Commenting on the recent YouGov survey, conducted in collaboration with Deliveroo, in 
the Irish Independent on the 16th September last, Liam Cox, Regional Manager for 
Deliveroo Ireland, said that the findings of the survey showed that Irish people are 
embracing technology more than ever. 
 
"Ireland’s attitudes to work are changing. People want the flexibility to choose when to work, 
balancing work around their busy lives, not the other way round," he said. 
 
As this desire for more flexible working methods is growing amongst employees, employers 
are having to adapt to the changing nature of work. A question that comes up a lot in 
practice is how employers should handle requests for flexible working from a best practice, 
legal and HR/ER/IR perspective. 
 
In the UK, employees can apply for flexible working if they have worked continuously for the 
same employer for the last 26 weeks. It’s known as ‘making a statutory application.’  
 
The Employment Rights Act 1996 introduced the right to request flexibility due to growing 
demand by both employers and employees. The legislation recognises an employee’s right 
to request a change to contractual terms and conditions of employment in order to work 
flexibly. An employee can only make one statutory request in any 12 month period. Before 
June 2014, the right to apply for flexible working time only applied to parents of children 
under 17 or 18 in the cases of parents of disabled children or to those caring for an adult. 
The right has now been extended to any eligible employee.  
 
The basic steps are: 
 

1. The employee writes to the employer. 
2. The employer considers the request and makes a decision within 3 months - or 

longer if agreed with the employee. 
3. If the employer agrees to the request, they must change the terms and conditions in 

the employee’s contract. 
4. If the employer disagrees, they must write to the employee giving the business 

reasons for the refusal. The employee may be able to complain to an employment 
tribunal. 
 

Questions have been raised, however, as to whether flexibility is really working in the UK. 
According to a survey completed by Deloitte with Timewise, 30 % of flexible workers felt 
they were regarded as less important than colleagues who worked conventional hours.   
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Research unveiled in September last, at the British Sociological Association conference in 
Belfast, has found that there has been no significant overall increase in the number of 
employees working flexibly since the legislation came into effect in 2014. 
 
Researcher Joanna Wilson, from the University of Manchester, analysed survey data from a 
sample of up to 24,736 UK employees. She found that when comparing the same people in 
2010 and 2015, there was little change in the uptake of flexible working – those working 
flexible start and finish times, fewer hours, or from home. In 2010, 44.1% of all employees 
worked flexibly, and by 2015 the figure was 44.3%. 
 
There is no equivalent legislation in Ireland but given the war for talent, all employers must 
consider whether the promotion of flexible working practices and policies will help to attract, 
and retain, key talent.  In June last, Deirdre Clune MEP joined Employmum and DePuy 
Synthes to launch a campaign encouraging companies to ‘think flexibility’ when it comes to 
retaining key staff.  Flexible working policies are therefore becoming more commonplace in 
Irish businesses.   
 
A flexible working policy is designed to ensure consistency and transparency in terms of 
how requests are handled and are a great tool for line managers who often are the first port 
of call for an employee seeking a flexible work arrangement.  
 
The introduction of a policy also fosters a positive culture and ensures employees are 
aware they will not be treated less favourably for requesting flexible working hours. A policy 
document should include an application form, how the employee will be informed of the 
decision and factors which may be considered in determining a request. Policies of this kind 
will also often provide for a trial period of between 3 and 6 months, for successful 
applications, in order to see how the proposed arrangement works.  
 
A number of factors may need to be considered by employers in deciding whether to grant 
a request for flexible working arrangements, such as the burden of additional costs, the 
detrimental effect on a company’s ability to meet customer demand or a company’s inability 
to reorganise work among existing staff.  
 
In terms of handling requests, it is good practice for an employer to communicate the 
decision to the employee in writing. Where multiple requests are received, the requests 
should be considered in the order in that they are received and, in considering whether to 
grant a request, an employer must be careful not to inadvertently discriminate against 
particular employees. If an employee is not in a position to grant a request for flexible 
working hours because a number of employees are already working flexibly, it may be 
considered good practice to consider calling for volunteers from existing flexible working 
employees.  
 
The reasons why employees seek flexible working arrangements will of course be many 
and varied.  In some instances, employers may be faced with requests for flexible working 
arrangements for medical reasons.  Such requests may bring employers into the realm of 
the Employment Equality legislation and the requirement to “reasonably accommodate” a 
disabled employee.  Requests of this nature should always be considered in the context of 
advice from the employer’s occupational health advisors and regard should be had to the 
case of Nano Nagle School v Marie Daly, which has been addressed already in this year’s 
Annual Review. That judgment clearly sets out that an employee must still possess full 
competence to complete tasks that form the “essence of the position”, irrespective of the 
severity of his/her disability. In this regard, there may be a limit to what an employer is 
required to do in order to comply with its obligations to “reasonably accommodate” a 
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disabled employee. This judgment should be considered in handling requests for flexible 
work arrangements.   
 

6. A NEW EU DIRECTIVE ON WORK LIFE BALANCE 
 

 
A new Directive on work life balance has been the topic of much discussion in the 
European Parliament of late.  It contains proposals to amend, introduce and improve 
elements of the existing paternity, parental and carers’ leave.  It is currently at Trilogue 
Stage of the European Parliament – which is three steps away from adoption. 
 
The aim of this proposal is to improve access to work-life balance arrangements, such as 
leave and flexible working arrangements for parents and carers. It is hoped that it will boost 
the take-up of family-related leave by men, which will help increase female labour market 
participation. 
 
The directive would introduce new minimum standards on paternity leave, with fathers or 
second parents being able to take at least 10 working days of leave around the time of the 
birth of the child, paid at a level defined by the member state concerned. 
 
It would also update the minimum standard on parental leave, keeping the existing 
individual right of 4 months but with 2 non-transferable months, with at least 1.5 months to 
be paid at a level set by the member state concerned. 
 
The directive would introduce an individual right to carers' leave, previously not recognised 
at EU level. 
 
It would also extend the right to request flexible working arrangements for parents, until 
the child is at least 8 years old, as well as for carers. Parents and carers could ask, for 
example, for flexible working hours or working patterns and for the right to work remotely. 
 

7. LEGAL ISSUES ARISING FROM EXTREME WEATHER EVENTS  
 
2018 has most definitely been the year of the unusual weather events – snow followed by a 
heatwave and still more to come if the weather experts are to be believed!  
 
What are the HR implications and employment obligations when employers are faced with 
absenteeism, requests to work from home and employees arriving late for work as they 
deal with detours and impassable roads?  The question most commonly asked is whether 
an employer must pay an employee who is late or who fails to turn up for work at all as a 
result of bad weather conditions.   
 
The answer will primarily depend on whether the non-attendance at work is due to the 
decision of the employer or the employee. In a nutshell, if the employer decides to close 
their premises or send employees home arising out of the weather conditions, they will 
generally have to pay their employees. If the workplace is open and work is available but 
the employees themselves chose not to come to work, arrive late or leave early, an 
employer will generally have no legal obligation to pay the employee for the absence.   
 
An employee is under an obligation to fulfil their contractual hours of work and duties. If 
they do not do so, for whatever reason, then they have not performed their contractual 
obligations and are not entitled to pay.  
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Employers should, however, also bear in mind that a potential health and safety issue may 
arise if employees are unduly pressurised into attending work in dangerous conditions 
under threat of disciplinary action or docked pay. 
   
Taking into account the legal issues as well as employee relations considerations and the 
potential impact on productivity if an employer decides to take a tough approach to non-
attendance, it is advised that employers look at this issue on a case by case basis and 
adopt a balanced approach. 
  
Reasonable alternatives to considering reduction of pay would include allowing employees 
to take annual leave for days they are unable to travel to work, allowing them to work up 
missed time or facilitating them in working temporarily from home.  
 
Some employment contracts contain provisions enabling allow employers to put employees 
on short time working or lay-off when an event outside the employer’s control impacts on 
work. For those employers, it may be permissible to send employees home without having 
to compensate for the reduced hours of work although caution should be exercised when 
relying on these clauses for short closures. 
   
For employers without such a clause in the employment contract, a decision to send 
employees home could amount to a breach of contractual terms. Full pay for the lost hours 
would therefore be due under the Payment of Wages Act 1991. Failure to pay could lead to 
a successful unlawful deduction from wages claim from a disgruntled employee.  
 
For a premises affected by flood damage which need to close for longer periods, an 
employer will have to consider lay-off and potentially redundancies depending on the 
duration of the closure and the impact on the employer’s financial position.  
 
Another issue which often arises in these circumstances is school closure and unexpected 
leave situations. It is important to note that such circumstances do not fall under the legal 
definition of force majeure leave under the Parental Leave Act 1998. It will therefore be up 
to the employer to determine how these situations are handled and whether annual leave or 
unpaid leave is to be utilised in the circumstances.   
 
If an employer has a concern that an employee has not made reasonable efforts to attend 
work and may have abused an absence management policy, this issue should be dealt with 
in accordance with the employer’s disciplinary procedure.  An employer should be mindful 
of fairness and the proportionality of any sanction.  When deciding whether to deal with an 
issue under a disciplinary procedure, an employer should the need to be consistent in its 
approach to employees who do not attend work and should also consider the time and 
resources that will be expended in dealing with an issue that may be difficult to determine 
the facts of.  
 
If weather conditions are interfering with travel, it is advisable that an employer ensures that 
its employees are made aware of its policy on lateness and non-attendance due to bad 
weather conditions.  This can be achieved by issuing an information notice to employees, 
by email or otherwise in keeping with their usual communication practices and by dealing 
with the issue under the employer’s Absence Management Policy or a dedicated Adverse 
Weather Policy.  Best practice is to be transparent with employees and clearly 
communicate with them about what is expected in terms of attendance if it is an issue 
during poor weather conditions.  
 



20 
 

A policy or communication to employees should address the following: 
 

 That all employees are expected to make a reasonable effort to get to work and 
make alternative travel arrangements where possible (e,g, public transport) 

 Whether employees will be paid and/or whether they will be permitted to take 
holidays/ work up lost time etc.  

 The reporting procedure.  
 

Employers looking to plan ahead may also find some useful guidance in publications such 
as the November 2011 publication from the Department of Jobs, Enterprise and Innovation 
on “Business Continuity Planning in Severe Weather”.   
 

8. BUDGET 2018 
 

The Budget 2019 speech by Minister Paschal O’Donohoe was dominated by references to 
Brexit and the potential implications for Ireland.  Donohoe called the UK’s departure from 
the EU “the political, economic and diplomatic challenge of our generation”.  As reported in 
the Irish Times on Wednesday, 10th October last, the day after the Budget speech, the 
Government has attempted to Brexit-proof the public finances in this budget.  As noted by 
Simon Carswell in his article, “Not only is there a range of measures aimed at preparing for 
the highly probable scenario that the UK will be outside EU economic rules beyond the 21-
month transition period, but the Government is also getting ready for a scenario where 
Britain could crash out without a deal.”  
 
In response to emerging business opportunities and the need to support SMEs in view of 
Brexit, a 9% increase was announced for the Department of Business, Enterprise and 
Innovation in 2019.  
 
A new longer term Future Growth Loan Scheme of up to €300 million will be introduced for 
SMEs and the agriculture and food sector. A further €110 million was allocated for Brexit 
measures across a number of Departments, including funding for customs requirements. A 
Disruptive Technologies Innovation Fund will make €500 million available for co-funded 
projects involving enterprise and research partners up to 2027 impacting on intellectual 
property. A new Exit Tax of 12.5% came into immediate effect where a company migrates 
or transfers assets offshore, leaving the Irish taxation system.  
 
Leaving aside the Brexit issue, there are a number of other measures announced in Budget 
2019 which impact on employers. 
 
Parental leave and social welfare  
 
There will be new paid parental leave introduced in November 2019. This is a welcome first 
step to give parents access to paid leave that is not gender specific.  
 
This will involve a new Social Insurance Parental Benefit payment for employees and the 
self-employed to be paid for two weeks for each parent of a child in their first year and the 
government proposes to increase this to seven extra weeks over time.  
 
This means that all new mothers and all new fathers with a child under 1 year will be able to 
apply for this leave, along with the normal maternity, adoptive, paternity and unpaid 
parental leave entitlements.  
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As noted by CIPD, in its post Budget commentary, the management of this new paid leave 
will raise questions such as:  
 

 how its timing will be linked to maternity leave or paternity leave  
 whether employers will be expected to provide a top-up for this two week period in 

conjunction with or separate from other top-up payments, and any gender equality 
risks which may arise  

 implications for the ending of contracts of employment related to maternity / parental 
leave  

 whether both parents can take it at the same time.  
 
Minimum wage 
 
Taking on board the recommendations of the Low Pay Commission, the following will take 
effect from 1 January 2019:  
 

 the hourly minimum wage will increase to €9.80 an hour  
 the ceiling of the second USC rate band will be increased from €19,372 to €19,874 

to ensure that the salary of a full-time worker on the minimum wage will remain 
outside the top rates of USC  

 the weekly threshold for the higher rate of Employer’s PRSI will be increased from 
€376 to €386 to remove any incentive to reduce working hours for a full-time 
employee on the minimum wage. 
 

The Government has recognised the need for Ireland to continue to invest in the skills and 
education needs of the labour market and announced a 6.7% increase for the Department 
of Education and Skills. This will be used for almost 1,300 additional posts in schools in 
2019, and additional supports for children with special educational needs. An extra 3,500 
additional undergraduate places will also be funded. 
 
Key Employee Engagement Programme 
 
Changes are to be made to the Key Employee Engagement Programme (“KEEP”), in 
circumstances where the uptake since its introduction last year has been very poor.   
 
Minister Donohoe acknowledged in his Budget speech that the take up has been less than 
expected and that he has decided to take early action now to help SMEs to attract and 
retain employees in the competitive labour market. Minister Donohoe has increased the 
ceiling on the maximum annual market value of share options that may be granted to 100% 
of salary and replaced the three-year limit, increasing the overall value of options that may 
be rewarded to employees to €300,000. It remains to be seen if these changes to a 
complex scheme will help support SMEs to compete for skilled staff.  
 
BIK on Electric Cars 
 
In order to incentivise the uptake on electric cars, the 0% BIK on electric cars introduced in 
last year’s budget has been extended to 2021, subject to a €50,000 cap in car value. 
 
Employer PAYE Compliance Implementation 
 
From the 1st January, 2019, employers will have new obligations as a result of the 
implementation of PAYE Modernisation (Real Time Reporting).  Under this new regime, 
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employers will be obliged to notify Revenue of every payment they make to employees 
including the date of payment and the amount of tax deductible or repayable. 
 
All of this data received by Revenue from employers will in turn be fed into the Revenue’s 
risk analysis systems which could lead to more Revenue PAYE audits for employers. 
 
Employers need to take steps now to prepare for this new PAYE regime in January 2019. 
 
CONCLUSION 
 
These are just some of the key developments in employment law in 2018 but in this ever-
evolving area of law, the list is by no means exhaustive. There is no doubt that employers 
need to be proactive in dealing with the issues highlighted and that future difficulties can 
largely be avoided by addressing these issues in contracts of employment and well 
implemented workplace policies.  
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